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TARGETING AND CONTEMPORARY
AERIAL BOMBARDMENT

Marco Roscirli

No place is safe — no place is at

peace. There is no place where a
woman and her daughter can hide

and be at peace. The war comes
through the air, bombs drop in the
night. Quiet people go out in the
morning, and see air-fleets passing
overhead — dripping death — dripping

deatht

1. THE INCREASING IMPORTANCE OF AIR WARFARE

As the most recent conflicts suggest, air warfaas known an exponential
growth. This is caused by several factors: sufficeo mention the swiftness of the
intervention, the possibility to strike remote tetgy(thanks to in-flight refuelling) and to
minimize the attacker’s casualties (thanks to fiheratft’'s limited vulnerability against
an enemy with poor technology and to the use ofammad aerial vehicles). This latter
asset is nowadays of paramount importance, beaafudee scant bent of the public
opinion for the participation to financially expéresand bloody conflicté.On the other
hand, air warfare has a high economic cost, duer, alia, to the quick obsolescence of
the weapons employed.

Notwithstanding this increasing recourse to militaerial operations, the law of
air warfare has not been completely codified ydie TRules drafted in 1923 by a
Commission of experts on behalf of the Washingtamf€ence on the limitation of
armament (1921-1922) have never been convertedant@aty, even though some
authors consider them as reflecting customary’l&enventional rules can be found in

“PhD in international law, 2002 (University of Rorte Sapienza’); Research fellow in international
law (University of Verona). The author would liketttank Professors Natalino Ronzitti and Attila Tanzi
for their precious comments on previous versionshf article, and gratefully acknowledges finahcia
support for this research from the Consorzio pestgidi universitari in Verona, Italy. The usualveat
applies. This article is based on developments &epfember 2004.

! HG WellsThe War in the Ai{London George Bell and Sons 1908) 240.

2 Media also have a deep impact on Western publitias, especially when they report about civilian
killings (the so called ‘CNN factor’).

® R Bierzanek ‘Commentary to the 1923 Hague RulesA&ial Warfare’ in N Ronzitti (edyhe Law of
Naval Warfare. A Collection of Agreements and Daents with CommentariefDordrecht-Boston-
London Nijhoff Publishers 1988) 396 ff.



the 1899 (IV, 1) and 1907 (XIV) Hague Declaratigm®hibiting the discharge of
projectiles and explosives from balloons (no longerforce'), in the Regulations
annexed to the IV Hague Convention of 1907, in 8419 Il and Ill Geneva
Conventions and in the 1977 Additional Protocdrtjcle 49 (3) of which provides that
Section | of Part IV of the Protocol applies toydand, air or sea warfare which may
affect the civilian population, individual civili@nor civilian objects on land’ and ‘to all
attacks from the sea or from the air against oljeston land® Taking these provisions
into account, the present article explores howcthrecept of ‘military objective’ in air-
to-ground bombardment has evolved during the mastént conflicts which involved
the use of air power, namely Operation Desert Sta@md Operation Iragi Freedom in
Iraq, Operation Allied Force in Kosovo,and Operation Enduring Freedom in
Afghanistar’ The article also focuses on the most recent myjlidocuments and
manuals on air warfare, with particular regard bhose of the United States: the
inclusion of a rule in a State’s manual demonssratéh sufficient certainty that it
regards it as binding and ‘[tlhe impact of the piccof States such as the United States
and its coalition partners on the formation of oustis considerable and cannot be

overlooked™°

2. NON-COMBATANT IMMUNITY ISSUES

The first reference to the principle of distinctiith specific regard to air warfare
is to be found in Article 24 (1) of the above mengd 1923 Hague Rules, which states
that ‘[aJerial bombardment is legitimate only whetinected at a military objective?
Article 48 of Additional Protocol | to the 1949 Gmra Conventions provides for the

* N Ronzitti Diritto internazionale dei conflitti armai{Torino Giappichelli 2001) 259.

® Therefore, air-to-air and air-to-sea bombardmergshat regulated by Protocol I.

® Iraq invaded Kuwait on 2 August 1990 and the ainpaign started on 17 January 1991, going on for
about six weeks. The Coalition was formed by 34onat

" The United States launched the attack on Iraq oM&@&h 2003. On 1 May, President Bush declared
that all major operations, which also involved thassive use of ground forces, to be at an end.

8 NATO'’s air campaign against the ethnic cleansimd<osovo carried out by the Federal Republic of
Yugoslavia started on 24 March 1999. There was levaiat use of ground forces by the Organization.

° In the aftermath of the events of 11 Septembef 20@ US-led campaign against the Taliban regime in
Afghanistan started on 7 October 2001 with airkefsiagainst Kabul, Kandahar and terrorist training
camps near Jalalabad. Kabul fell on 13 Novemberaandw interim government led by Hamid Karzai
took office on 22 December.

19 3G Gardam ‘Proportionality and Force in InternagioLaw’ 87 AJIL (1993) 410.

1 The preamble of the 1868 St Petersburg Declara@erally states that ‘the only legitimate object
which States should endeavour to accomplish dwiagis to weaken the military forces of the enemy’.
Similarly, Article 25 of the Regulations annexedtt® IV Hague Convention of 1907 respecting the
Laws and Customs of War on Land and Article 1 of IXgde Convention concerning Bombardment by
Naval Forces in Time of War prohibit the bombardnmehnindefended localities.



obligation of States parties to distinguish betwettie civilian population and
combatants and between civilian objects and mylitdojectives and to direct operations
only against the latter. If a person is a civiliander Article 50 (1) of Additional
Protocol I*2 he/she is not a military objective and cannotrieritionally attacked, not
even by way of reprisals (Article 51 (2) and (6)d&rticle 52 (1)). If the attack is ‘of a
nature to strike military objectives and civiliaoscivilian objects without distinction’,
it would be indiscriminate and thus prohibitédThese obligations also apply to air
bombardments, both massive and small-scale: in fadicle 49 (1) of Protocol |
broadly defines the term ‘attacks’ as ‘acts of @@e against the adversary, whether in
offence or in defence’, regardless of the meansl@rad. The principle of distinction
also appears in Article 13 (2) of Additional Pratbdl, which deals with non-
international armed conflicts, but only with regaoccivilian individuals and not also to
civilian objects**

Notwithstanding the contrary practice during thec®® World War?> the
customary status of the principle of distinctioncasitained in Additional Protocol | is
nowadays well established, and air bombardmenta@exception to it® No State has
denied its binding character and it has been irmatpd in virtually all military
manuals and pamphlets, such as the 1992 GermarSksirice Regulation§ the 1976

12 Under Art 50 (1) of Protocol |, a civilian is apgrson who does not belong to armed forces acaprdin
to the definitions contained in Art 4 (a) (1), (£3) and (6) of the Ill Geneva Convention of 194@ én

Art 43 of the Protocol itself, ie all non-combatanin case of doubt, the person must be considerbd
civilian (Art 50 (1) of Additional Protocol I). TheJnited States, however, does not consider this
provision as reflecting customary law (see US Dpant of Defens€onduct of the Persian Gulf War:
Final Report to Congresfl992) [hereinafter Dod Final Report to Congreésk]LM (1992) 627, and CJ
Greenwood ‘Customary Law and the First Geneva Pobtwfcl977 in the Gulf Conflict’ in PJ Rowe (ed)
The Gulf War 1990-91 in International and EnglishAL@ ondon-New York Routledg#993) 75). At the
moment of ratification of the Protocol, the Unitisthgdom issued a declaration according to which Art
50 (1) applies ‘only in cases of substantial dostiit remaining after the assessment referred to at
paragraph (c) above has been made, and not asdavgra commander’s duty to protect the safety of
troops under his command or to preserve his milis@uation, in conformity with other provisions tiife
Protocol'.

13 Art 51 (4).

* This means, for instance, that the Russian aiefbave to apply Additional Protocol Il in the bompi

of the Cetchen capital, Grozny.

!> T Bruha ‘Bombardment’ ifEncyclopedia of Public International Lavol 3 (1982) 54. More recently,
during the Iran-Iraq war, the latter attacked sdrarian cities (1985-1987).

8 R Cryer ‘The Fine Art of Friendshigus in Belloin Afghanistan’ 7 Journal of Conflict and Security
Law (2002) 48; C Greenwood ‘Customary Law Statuseft977 Additional Protocols’ in AJM Delissen
and GJ Tanja (ed$jumanitarian Law of Armed Conflict — Challenges Ah@adrdrecht-Boston-London
Nijhoff Publishers 1991), 108; Y Dinsteifihe Conduct of Hostilities under the Law of Int¢ioiaal
Armed Conflict(Cambridge Cambridge University Press 2004) 82. &8se DoD Final Report to
Congress 621-622.

7 Joint Services Regulations 15/2 (ZDv), paras 4@, 454. The Regulations, promulgated for the
Bundeswehm August 1992, are reproduced (in English) in Bckl(ed)The Handbook of Humanitarian
Law in Armed ConflicfOxford-New York Oxford University Press 1999).



USAF Pamphléf the 1998 USAF Intelligence Targeting Gufdehe 2002 US Joint
Doctrine for Targeting® and the 2004 UK Manual of the Law of Armed Coriffic
Similarly, Article 42 of the 1938 Italian Law of Wa(still in force) prohibits
bombardments the only aim of which is to hit theil@n population or to destroy or
damage to non-military related propeffyOn 19 December 1969, the UN General
Assembly adopted resolution 2444 by unanimous wetech expressly recognizes the
principle of civilian immunity and its complemenyaprinciple requiring the warring
parties to distinguish civilians from combatants ait times?® The United States
acknowledged that the resolution, which does n&tirdjuish between different kinds of
warfare and therefore also applies to aerial bodrhant, is declaratory of customary
law.** During the 1991 Gulf War, Colin Powell, Chairmahtbe US Joint Chiefs of
Staff, declared that the provisions of Protocohdtbbeen applied since they constituted
customary law and that the principle of distinctigas respected by US armed forées.
During Operation Allied Force, the NATO spokespeatsdamie Shea, in a briefing,
affirmed that ‘[c]Justomary international law reqgsrthat combatants shall “at all times
distinguish between the civilian population and batants and shall direct their
operations only against military objective§”’NATO'’s Secretary General, Robertson,
then declared that ‘our targets are military and rd involve civilian or urban
targets’>’ This view was upheld by the the Final Report & €ommittee established
by the Prosecutor of the International Criminalblnal for the former Yugoslavia
(ICTY) to review the NATO bombing campaign agai@rbia, which argued that,

'8 Department of the Air Force, IThe Conduct of Armed Conflict and Air Operatiti® November
1976) [hereinafter 1976 USAF Pamphlet] para 5-3 Plamphlet is not directive in nature and does not
promulgate official US Government policy, althougkoes refer to US, Department of Defense and Air
Force policies (p. i).

19 Us Air Forcelntelligence Targeting Guidair Force Pamphlet 14-210 Intelligence (1 Februb998)
[hereinafter 1998 USAF Intelligence Targeting Guiddijttp://www.fas.org/irp/doddir/usaf/afpam14-
210/partl7.htm> paras A4.2.1. and A4.2.2.

20 Joint Doctrine for Targetingoint Publication 3-60 (17 January 2002) [heré#ra?002 US Joint
Doctrine for Targeting] <http://www.dtic.mil/doctrédiel/new_pubs/jp3_60.pdf> Appendix A, at A-2.
However, the United States does not consider tgaptohibition on reprisals reflects customary (&J
Matheson 2 American University Journal of Interoadil Law and Policy (1987) 426). This is criticised
by the ICTY inKupreské et al, Case No. IT-95-16-T, Trial Chamber II, 14 Januar§@(ara 52 &t seq.

2L UK Ministry of DefenceThe Manual of the Law of Armed Confli@xford Oxford University Press
2004) [hereinafter 2004 UK Manual] 315-316.

%2 egge italiana di guerraapproved by Royal Decree no. 1415 of 8 July 1938.

23 The preamble to this resolution states that thesdamental humanitarian law principles apply ‘ih al
armed conflicts’, meaning both international anigiinal. The UN Security Council also declared that t
deliberate targeting of civilians in armed conflista threat to international peace and security an
triggers Council action (resolution 1296/2000).

41976 USAF Pamphlet 5-7.

% Dod Final Report to Congress 610.

%6 Amnesty InternationaiCollateral Damage” or Unlawful Killings? Violationsof the Laws of War by
NATO during Operation Allied Forcgune 2000) Al-Index EUR 70/18/00, 14-15.

" Quoted in A Roberts ‘NATO'’s ‘Humanitarian War’ aviéosovo’ 41 (3) Survival (1999) 112.



although NATO had made some mistakes, it neveniitteally targeted civilian&®
Iragi and Yugoslavian complaints about attacks igitians by the United States and its
allies also confirm the existence of apinio juris on the binding character of the
principle of distinction, although the two coungrielid not eventually respect such
principle. Finally, the principle of distinction salso been firmly upheld by national
and international courts: in particular, accordiegthe 1996 International Court of
Justice (ICJ)’s Advisory Opinion on thegality of the threat or use of nuclear weapons
the obligation to distinguish between combatantd aon-combatants is one of the
cardinal principles of humanitarian law and is ® dbserved by all States whether or
not they have ratified the conventions that contafil According to the ICTY, ‘it is
now a universally recognised principle ... that deddie attacks on civilians or civilian
objects are absolutely prohibited by internatidnahanitarian law®°

Contemporary air warfare, however, has developetedeatures that the existing
rules do not take expressly into account. To stéft, doubts can be raised about the
lawfulness of US aircraft flying at 15,000 feetnhdnimize risks of being shot down by
the Serb anti-aircraft artillery during the Kosowar=' at that height, pilots were unable
to have visual confirmation of the nature of theyéd, or that civilians had not moved
into the ared” At least some bombardments by American aircrafinguOperation
Enduring Freedom were carried out from above 30fé60where anti-aircraft artillery
and Stinger missiles could not reach th&nm Afghanistan, the United States also
employed an unmanned aerial vehicle, which wasrtegdo have unintentionally hit
people: however, the principle of distinction ragsithat ‘[tjhere must be some human
being, even if he is geographically removed froen tdrget, who obtains information in

8 Final Report by the Committee established to ReviewNATO Bombing Campaign Against the
Federal Republic of Yugoslavi@ June 2000) [hereinafter ICTY Final Report] p&ta(39 ILM (2000)
1257 ff).

29 |CJ Reports (1996) para 78.

%0 Kupreskit Judgment above n 20 para 521.

%1 T Voon ‘Pointing the Finger: Civilian Casualties NATO Bombing in the Kosovo Conflict’ 16
American University International Law Review (20A1M04-1105. The same tactic was adopted by B-52
during the 1991 Gulf War (M Lippman ‘Aerial Attacks Civilians and the Humanitarian Law of War:
Technology and Terror from World War | to Afghanist®8 California Western International Law
Journal (2002) 46).

%2 This happened, for instance, in the case of theelded Gorge bridge (12 April 1999), which was
bombed while a civilian passenger train was trargsion it. The pilot was able to see the target amya
tiny screen. Again, a convoy of Albanian refugeeswombed on 14 April 1999 by NATO aircraft on
the Djakovica-Prizren road, killing about 70-75 pleo(Amnesty International above n 26 2if-40). The
NATO aircraft was flying at 15,000 feet and, viewsdh the naked eye, the vehicles seemed military.
According to the ICTY Final Report, though, ‘thésenothing inherently unlawful about flying abovest
height which can be reached by enemy air defenand’ ‘neither the aircrew nor the commanders
displayed the degree of recklessness in failingate precautionary measures which would sustain
criminal charges’ (paras 56, 70).

% Keesing’s Contemporary Archives (2001) 44392,



real-time and decides whether or not the targétgiimate’>* The same can be said

about night bombing, if this makes impossible foe pilot to comply with the principle
of distinction and with Article 51 (4) (c) of Addinal Protocol I, which reflects
customary law”® Thus, in case of risks for civilians, the attablowld be carried out in
daylight, evaluating the dangers for pilots agathst possible military advantage to be
gained by the operatiofi. The US practice of prioritising the protection itf own
combatants with respect to the enemy’s civiliansrigher not to lose the support of the
public opinion also erodes the principle of promorality embodied in Article 51 (5)
(b) and violates Article 57 (2) of Additional Pretu I, which provides for the attacker’s
obligation to take all reasonable precautions toicaloss of civilians and damage to
civilian property (this provision is considered mmary by the United Stat€sand by
the ICTY®®). The Europeans seem to have adopted a strictne worrect position.
According to the 1996 British defence doctrine,efélh may be occasions when a
commander will have to accept a higher level df teshis own forces in order to avoid
or reduce collateral damage to the enemy’s civilytation’ *° while the German Joint
Services Regulations forbid bombardments which ctarbe directed at a specific
military objective (para 455) and obliges militdeaders to ‘choose means and methods
minimizing incidental injury and damage to civiliife and objects’ (para 457). It is
worth noting that, in the second half of Operatdied Force, NATO changed its rules
of engagement to allow planes fly as low as 6,086t fand to require visual
confirmation of the nature of the tard&tand in Operation Enduring Freedom for the
first time the United States employed special dp@maforces as ground spotters to
determine the coordinates for emerging targets éoattacked with satellite-guided
bombs*

% J Miller ‘Comments on the Use of Force in Afghaaig 35 Cornell International Law Journal (2002)
608-609.

% See WH Taft, IV ‘The Law of Armed Conflict After 9/18ome Salient Features’ 28 Yale Journal of
International Law (2003) 322. Art 51 (4) (c) qua&si as indiscriminate those attacks ‘which employ
methods or means of combat the effects of whieinatbe limited as required by this Protocol’. The
bombing of the village of KoriSa (14 May 1999) seetm fall within the provision. Night bombing was
also carried out in Operation Iraqi Freedom (Amydaternationallraq - Civilians Under Fire(April
2003) Al Index MDE 14/071/2003, 4).

% The assessment, however, has to be made on ayassébasis. In some situations, night bombing
could be less dangerous for civilians, for instaimogorking places.

37 MJ Matheson 2 American University Journal of Intional Law and Policy (1987) 426-427. See also
the 1976 USAF Pamphlet, at 5-9.

3 Kupreskit Judgment above n 20 para 524.

% Quoted in APV Rogers ‘Zero-Casualty Warfare’ 82inational Review of the Red Cross (2000) 178.
0 Amnesty International above n 26 at 19.

“1V Loeb ‘Brilliant Bombs’ The Washington Post Magazifl5 December 2002) 25. This was because,
unlike in Kosovo, in Afghanistan most targets weae fixed, with increasing difficulties in identifyg
them.



According to Article 50 (3) of Additional Protocd] ‘the presence within the
civilian population of individuals who do not comthin the definition of civilians
does not deprive the population of its civilian &dwer’. In Kosovo, NATO forces
attacked a large convoy of vehicles southeast ak®jica. After verifying the target
again, it was established that there were civiia@hicles intermingled with the military
ones, and the attack was immediately suspeffd€h the contrary, the village of
KoriSa was bombed on 13 May 1999, causing 87 deatieng Albanian civilians,
since it was believed that Serbian forces had ksitedol their headquarters there, in a
block of residential apartmeritsHowever, NATO insisted that an intended legitimate
target had been hit and that there was no knowlefigke presence of civilians. One
can also question the legitimacy of the US polioytarget some residential areas in
Afghanistan: according to the Pentagon, the targedgse legitimate because they
‘housed Taliban and al-Qaeda leadersfiigdn 20 December 2001, the US bombed a
convoy in the Paktia province because it was sugpds carry Taliban leaders and
because a US aircraft had been fired upon by @ctiadt missiles launched from it, but,
according to other sources, the convoy was takibgltelders to the inauguration of the
new Karzai government. A village nearby was alsonbed, because the convoy
stopped in front of it, trying to leave the valley another road. The Pentagon declared
that the area was an active staging and coordmdiase for Al-Qaeda activities and
preparations for escape from Afghanistaand that there was absolute intelligence that
the convoy hosted terrorists The death toll ranged from 15-65, all allegatitesng
denied by US officials.

The presence of civilians close to military objees may not be accidental.
During Operation Desert Storm, Irag placed militagficopters in residential areas and
military supplies in mosques, schools and hosphalsing to preserve them from the
Coalition’s attack$’ During the Kosovo war, the Yugoslav military oftaacompanied
convoys of internally displaced persons with mijtanaterial and personnel in order to
shield them from possible attacksin 2003, the Iraqgi authorities put anti-aircrafing
in civilian areas and military forces took over bes in residential districts, using

42 Amnesty International above n 26 42.

43 Amnesty International above n 26 @8-67.

4 NJ Wheeler ‘Dying for ‘Enduring Freedom’: AccegiifResponsibility for Civilian Casualties in the
War against Terrorism’ 16 International Relation802) 213-214.

4> MW Herold ‘An Average Day’ (29 December 2001) gttwww.cursor.org/stories/ontarget.htm>.
6K DeYoung ‘More Bombing Casualties Allegethe Washington Pogt January 2002) A18.

“"DoD Final Report to Congress 624.

“8 Human shields were probably also used in the oviage, attacked by NATO aircraft on 1 May
1999 (Amnesty International above n 2668-67).



hospitals, schools and mosques to store militaojpegent?® However, the fact that the
enemy intentionally moves his own civilians cloge nhilitary objectives as human
shields, breaching Article 52 (7) of Additional Rycol |, does not exempt the attacker
from respecting the principle of distinction, evéltough, as far as customary law is
concerned, the responsibility would fall upon thedligerent that puts the civilians at
risk.>® The most recent practice, though, shows that tesemce, if forced, of civilians
near military objectives does not discourage attagainst such objectives: the attacks
are lawful providing that the principle of propantiality between the collateral damage
and the gained military advantage is respetidebr instance, the Taliban used the
village of Ishag Suleiman to cover their tanks amtidlery: according to the Pentagon
spokesperson, despite being situated in villages,ttucks and equipment were still
authorized military target€. The case of the two Iragi MiG-21 aircraft locateshr the
ziggurat at Ur in February 1991 is well-known: t& declarations implied that the
attack would have been lawful and that it was rastied out only because the aircraft,
without servicing equipment and runaway nearby,ewarusable and their destruction
would have been pointlesy.

The immunity from attacks ends only if the civileartake a direct part in
hostilities’ (Article 51 (3) of Additional Protocol®). The phrase ‘direct part’ is
nowhere defined in the Protocol. Of course, thithéscase of civilians taking guns and
using them against the enemy’s military forces.sTikialso true for retreating soldiers.
Both in Operation Desert Storm and Operation IFagedom, the Coalitions led by the
United States attacked by air and decimated theatitig divisions of the Iragi army,
especially the notorious Republican Guard. Onlyshde combat persons, such as
prisoners of war, cannot be attacked, whilst réiimgasoldiers have neither surrendered
nor are in the power of the enemyindeed, they are capable of defending themselves
and to take up arms again unless they clearly sgpitee intention to give in, so they
may be targeted. But, apart from the members oathwed forces, who takes direct part

49 Amnesty International above n 35 at 6; Human RightatchOff Target. The Conduct of the War and
Civilian Casualties in Ira2003) 67-69, 72-78.

0¥ Dinstein ‘The Laws of Air, Missile and Nuclear Ware’ 27 Israel Yearbook on Human Rights
(1997) 9.

®1 E David Principes de droit des conflits arméBruxelles Bruylant 1999) 241-242; S Oeter ‘Metiod
and Means of Combat’ in D Fleck (ed) above n 116&. According to the 1976 USAF Pamphlet, ‘[a]
party to a conflict which places its own citizems positions of danger by failing to carry out the
separation of military activities from civilian adgties necessarily accepts, under internationai, ldne
results of otherwise lawful attacks upon valid taily objectives in their territory’ (at 5-13).

°2 3 Donnelly and A Shadid ‘Civilian Toll in US Raiut at 1,000Boston Globg17 February 2002)
<http://www.commondreams.org/headlines02/0217-0@=ht

*3Dod Final Report to Congress, at 626.

> This provision is considered as reflecting custgmiaw by the United States (MJ Matheson 2
American University Journal of International Law dPalicy (1987) 426).

% See the requirements provided for in Art 41 oft@gol I.



in hostilities in contemporary warfare? In Operatloagi Freedom some civilians, such
as security personnel, Fedayeen, Ba’ath Party mesmaed police also acted as
combatants® The ‘militia’ character of the Taliban armed foscentailed targeting
residences among other sites and, thus, some mésidareas. Nonetheless, according
to the ICTY, if the participation is purely volumyaand there is no disciplinary sanction
for those who fail to comply with their duties, thecombatant status can be
questioned’ On the other hand, if a civilian fills a tradit@lty military position,
whether or not he wears a uniform, it is this atithopinion that he/she takes direct
part in the hostilities: it is his function, noshilothes, that must be taken into accdfint.

There is a growing trend to let civilian performlitary functions and to employ
them in the theatre of operations. Examples areniemns and embedded journalists,
whose role is more and more important because eothtgher technological level of
today’s warfare and the importance of the médi@ince they are not forced to do so,
they cannot be considered human shields. Howeweagiri operations, it would be
almost impossible for the pilot or the commandeegtablish before or during the attack
if such personnel is civilian or military and testihguish the ones from the others. This
raises the problem of whether civilians performmidjtary or military-related functions
should be considered and to what amount in evalgdlie excessiveness of collateral
damage in the light of the principle of proportibtya As to the so-called quasi-
combatants (eg, people working in ammunitions faes), they do not loose their
civilian status, since they do not take direct parthe hostilities: the war can be won
simply by overcoming the enemy’s combatants, ndisténding the zeal of its
armament producef8 Therefore, it is legitimate to target the ammuamitfactory where
and when civilians are working (provided that tlsismplies with the principle of
proportionality)®* but the workers cannot be bombed when they areehjost because
they participate indirectly in the enemy’s war ef$o

Heads of State have been considered legitimatestsarop the most recent
conflicts. On 21 April 1999, NATO bombed the oftitiresidence of President
MiloSevic in Belgrade: officials declared that theilding was a legitimate target,

5T Garden * Iraq: The Military Campaign’ 79 Interivatal Affairs (2003) 712.

" The Prosecutor v Tihomir BlagkCase No. IT-95-14-T, Trial Chamber |, 3 March 200éra 407.

%8 A person who takes direct part in hostilities & necessarily a lawful combatant: the Fedayeeitianil
forces were probably not (APV Rogdraw on the BattlefieldManchester Manchester University Press
2004) 33).

% Journalists engaged in professional missionséasaof armed conflict are considered civilians unde
Art 79 (1) of Additional Protocol I.

% H Meyrowitz ‘Le bombardement stratégique d’apréstetocol additionnel | aux Conventions de
Geneve’ 41 ZabRV (1981) 22-23.

®1 See para 445 of the German Joint Services Regufataccording to which ‘the presence of civilian
workers in an arms production plant ... will not peav opposing forces from attacking this military
objective’.



although they denied that the aircraft was tryingitl the President himseff. In 2001,
the Coalition also bombed homes where Mullah Onmat @sama bin Laden might
have sought refuge during Operation Enduring FreefoSaddam Hussein and his
sons and collaborators were a declared targeteo@®3 air campaign: indeed, the war
started on 20 March 2003 by a US air attack aintekiléng the President and his
entourage and went on targeting many presidenéiglcps and government buildings
(the so-called ‘decapitation strike§¥).However, under the customary principle of
distinction, attacks on heads of State would béilegte only if they directed military
operations, otherwise such assassinations woultbapty amount to extrajudicial
executions® The same can be said about other political leadéisse who take
strategic decisions can be considered to takeeatdvart in the hostilities, but not, say,
a Minister for Educatiof’® However, during the Kosovo war, NATO listed all
government ministries among the legitimate militalyjectives, regardless of their
contribution to military operatiorf€. Political leaders were also extensively attacked
during Operation Iragi Freedoff.If political leaders and military chiefs may be
targeted wherever they are, it is likely that ewdeir family members and other
civilians will die. For instance, the Iraqgi Al Fod bunker was bombed by the Allied
forces on 13 February 1991 as it was thought tdheeheadquarters of the Ba’ath
Party’s secret police: unfortunately, also theives and children were there and 200-
300 civilians died in the attadR.The village of Qalaye Niazi (Niazi Kala), in the
Afghani Paktia province, was reported to be a HBalibtronghold by a regional warlord
and it was bombed by a B-52 and two B-1B on 29 Ddxss 2001: at least 52 civilians
died, among which 25 children, according to UN sesf® According to Major Bill
Harrison of the US Central Command, it was a legite military target, since there
were Al-Qaeda and/or Taliban leaders living in thkage.* Even in this case, the

%2 House of Commongosovo: Operation “Allied Force” Research paper 99/48 (29 April 1999)
<http://www.parliament.uk/commons/lib/research/rfpp99-048.pdf> 24.

%3 Human Rights Watch above n 492t-22.

% Keesing’s Contemporary Archives (2003) 45315; HarRights Watch above n 49 at 50-54.

% Dinstein therefore concludes that the White Howseild be a legitimate military objective, while
Buckingham Palace would not (‘Legitimate Military jottives Under the Curreqs in belld 31 Israel
Yearbook on Human Rights (2002) 19).

 WJ Fenrick ‘The Law Applicable to Targeting and Pmtjomality after Operation Allied Force: A
View from the Outside’ 3 Yearbook of Internatiotdimanitarian Law (2000) 58.

®” G Robertson ‘Kosovo One Year on Achievement andall€hge’ (21 March 2000)
<http://www.nato.int/kosovo/repo2000/index.htm>.

% See the case studies reported in Human Rightsh/édiave n 49 at 27-38.

%9 MW Lewis The Law of Aerial Bombardment in the 199aliGNVar’ 97 AJIL (2003) 502-504.

01 Traynor ‘Afghans are still dying as air strikes gn. But no one is countindhe Guardian(12
February 2002).

™ MW Herold ‘Over 200 Civilians are Killed to 1.5 Taén Leaders’ (6 January 2002)
<http://www.cursor.org/stories/paktia.htm>.
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problem must be solved in the light of the prineiglf proportionality, balancing the
military advantage and the collateral damage tdi@ns. Moreover, the attacker must
adopt all precautions to avoid or minimize damageivilians and civilian property.
This does not appear to have happened during #eafitation strikes’ in Operation
Iragi Freedom, which were very rapidly planned amdcuted due to time constraints,
only relying on imprecise coordinates obtained fraatellite phones and faulty
intelligence and thus causing dozens of civiliasuedties.”

3. OLD LAW, NEW TARGETS?

The first definition of ‘military objective’ as faas air warfare is concerned is
contained in the 1923 Hague Rules: ‘an objectiverabf the total or partial destruction
would constitute an obvious military advantage tfioe belligerent” To clarify the
definition, the Rules provide an illustrative list military objectives’* No definition
appears in the 1949 Geneva Conventions, althowgtetin ‘military objective’ is often
employed” According to Article 52 (2) of the 1977 AdditionBtotocol I, in so far as
objects are concerned, military objectives are sth@bjects which by their nature,
location, purpose or use make an effective cortiohuto military actionand whose
total and partial destruction, capture or neutedion, in the circumstances ruling at the
time, offers a definite military advantag® .There is no doubt that this definition
applies to air bombardments, since - as noted ab8&eetion | of Part IV of Additional
Protocol | also deals with attacks from the airiagfaobjectives on land (Article 49 (3)
of the Protocol). The definition incorporated intidle 52 (2) of Additional Protocol I,

2Human Rights Watch above n 492t-27.

S Art 24 (1).

™ Art 24 (2). The list covers military forces; militaworks; military establishments or depots; faigter
constituting important and well-known centres ergghgn the manufacture of arms, ammunition or
distinctively military supplies; lines of communt@an or transportation used for military purposkss
doubtful whether the list is exhaustive (APV Rogassve n 58 at 60).

> The 1956 New Delhi Draft Rules for the Limitatiohtbe Dangers incurred by the Civilian Population
in Time of War, drafted by the ICRC, proposed adfsmilitary objectives, to be reviewed at intervalf

not more than ten years by a group of experts; keweven if an object had belonged to one of the
listed categories, it would not have been a militabjective if its total or partial destruction, the
circumstances ruling at the time, had offered nlitany advantage (Art 7). Another attempt to defthe
concept of ‘military objective’ was made by the tihnge of International Law in 1969 (Annuaire de
I'Institut de droit international (1969-11) 359).

® Emphasis added. Art 48 of Protocol | gives civiliabjects the same protection accorded to civilian
persons (H Parks ‘Air War and the Law of War’ 32 RieForce Law Review (1990) 147). If the object
is normally dedicated to civilian purposes, it $hm presumed not to be used to make an effective
contribution to military action (Art 51 (3)). Theis no definition of ‘military objective’ in Additinal
Protocol Il.
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which according to the ICTY Final Report reflectsstomary law,” also appears in the
military manuals of German¥ Australia’® Canad&® United Kingdom*

The United States position is somehow contradict®hile the 1976 USAF
Pamphlet and the 1998 USAF Intelligence Targetingid& have accepted the
Protocol’s definition to the letter and althougle tinited States acknowledged that the
definition contained in Protocol | is declaratorf austomary international laf?, the
2002 US Joint Doctrine for Targeting requires thiae destruction, capture or
neutralization of the object offer a military advage, without this being qualified as
‘definite’.®®* The adjective ‘definite’ rules out potential ortnprecisely determined
advantages, thus prohibiting air attacks the omhg af which is to undermine the
morale of the populatioff. This means that, in the light of the 2002 document
bombardments the goal of which is to exasperateptpilation to make them rouse
against the government are not unlawful. It hae &ts be recalled that the United
States’ definition of ‘military objective’ with reagyd to naval warfare is also wider than
that contained in Additional Protocol I, since dvers all objects which ‘effectively
contribute to the enemy’s war-fighting or war sirstay capability’® this definition,
which has recently been reaffirmed in the instardi issued by the Department of
Defense for the military commissions responsible tiying al-Qaeda suspedfsjs
considered by th&nnotated Supplement to the Commander’s Handbodkeohaw of
Naval Operations'as declarative of the customary rule’, althougtiel evidence is

" Para 42.

"8 para 442,

" Royal Australian Air Forc®perations Law for RAAF Commanddbs (AF) AAP 1003 (1994) para 8-
4, 8-5.

8 Canadian Forces Law of Armed Conflict Man&kcond draft) para 516.

812004 UK Manual 315.

8 JE Parkenson ‘United States Compliance with Huradmit Law Respecting Civilians During
Operation Just Cause’ 133 Military Law Review (1998) WH Taft, IV above n 35 at 322.

831976 USAF Pamphlet 5-8; 1998 USAF IntelligencegEting Guide para A4.2.2; 2002 US Joint
Doctrine for Targeting Appendix A, A-3.

% The prohibition of acts or threat of violence (sashproclamations) thgrimary purpose of which is to
spread terror among the civilian population is #pedly contained in Art 51 (2) of Additional Protol |
and in Art 13 (3) of Protocol Il, and it is alsecinded in several military manuals (see, eg, pafacf the
German Joint Services Regulations): according ® Wtmited Kingdom and the United States, the
provision constitutes ‘a valuable reaffirmationesdsting customary rules of international law desigj to
protect civilians’ (quoted in A Cassese ‘The Gené&vatocols of 1977 on the Humanitarian Law of
Armed Conflict and Customary International Law’ 3 LXCPacific Basin Law Journal (1984) 87, note
154; MJ Matheson 2 American University Journal mtetnational Law and Policy (1987) 426). It goes
without saying that there is no prohibition to undime civilian morale through non-violent means;tsu
as dropping propaganda leaflets or broadcastinp na@ssages, as happened, inter alia, in Operation
Iragi Freedom, where Iraqi commanders also receimebile phone text messages inviting them to
surrender (‘What went rightdane’s Defence Weel{$0 April 2003) 21).

% AR Thomas and JC Duncan (edsjnotated Supplement to the Commander’'s Handbodkeohaw of
Naval Operationsinternational Law Studiesol. 73 (Newport, Rhode Island Naval War Colle@99)
para 8.1.1.

% Military Commission Instruction no 2 (30 April 2803 (available on line at <http://www.nimj.org>).
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provided to uphold this view. If ‘war fighting’ cabe considered as equivalent of
‘military action’, ‘war sustaining’ is much broadesince it includes activities not
directly connected to the hostilities, and the okéhis expression, which was rejected
by the San Remo Round TaBleentails the possibility to attack political anddncial
targets in order to ‘persuade’ the enemy to stghtiing. In a previous edition of the
Commander’s Handbook, though, it was stated thitis[ variation of the definition
contained in Additional Protocol I, Article 52 (8 not intended to alter its meaning,
and is accepted by the United States as declarafittee customary rulé® It is also
worth noting that, as far as criminal responsipilt concerned, the definition contained
in Article 8 (2) (b) (iv) of the Rome Statute edislhing an International Criminal Court
(ICC) replaces the narrow expression ‘concrete dirett military advantage’ with the
more expansive ‘concrete and direct overall myitadvantage’ and requires the
collateral damage to belearly excessive. At the Rome Conference, however, the
International Committee of the Red Cross (ICRC)regped the view that if ‘overall’
indicates ‘that a particular target can have anortgmt military advantage that can be
felt over a lengthy period of time and affect naitit action in areas other than the
vicinity of the target itself’, then ‘this meaning included in the existing wording of
Additional Protocol I’ and ‘the inclusion of the web“overall” is redundant®

However that may be, for States parties to Add#idProtocol I, in order that an
object may be considered a military objective ahdréfore be attacked without
violating the principle of distinction, two cumule elements must be present at the
same time: it must effectively contribute to thditary operations, or, at least, be about
to do it,andit must offer a definite military advantage. Ircfathere may be objectives
which are lawfulper se but the destruction of which does not offer aitamy
advantagé® Article 52 (2) provides for the criteria to evaleawhether the object
complies with the first requirement: in particulane has to take into account its nature,
location, purpose or use (in this case, the corour is alternative). As to the second

87 | Doswald-Beck ‘The San Remo Manual on Internatidrzav Applicable to Armed Conflict at Sea’
89 AJIL (1995) 199).

8 Department of the Navjinnotated Supplement to the Commander’s Handbodkehaw of Naval
Operations(1989) NWP 9 (Rev. A)/FMFM 1-10 para 8.1.1 foomét

89 UN Doc A/CONF.183/INF/10 (13 July 1998).

% DeSaussure quotes the examples of the 1972 Chsdtwmbing of Hanoi or the never implemented
bombing of a depot in the heart of Argentina duting Falklands war, which would have not helped the
British reoccupy the Islands (‘The Sixth Annual Aiman Red Cross — Washington College of Law
Conference on International Humanitarian Law: A Wstidp on Customary International Law and the
1977 Protocols Additional to the 1949 Geneva Cotigar’ 2 American University Journal of
International Law and Policy (1987) 513).

1 According to the 1976 USAF Pamphlet, the ‘inhersature of the object is not controlling since emen
traditionally civilian object, such as a civiliamise, can be a military objective when it is ocedpand
used by military forces during an armed engagem@it’s-9). The Pamphlet qualifies as undisputed
military objectives the enemy’s encampments, nmifitaircraft, tanks, antiaircraft emplacements and

13



requirement, a point which is not expressly adar@éds/ the Protocol iwho has to gain
the definite military advantage deriving from thesttuction, capture or neutralization
of the objectivé? This is particularly important in coalition warsyich as the most
recent conflicts. However, it seems a reasonalbégpretation of Article 52 (2) that the
military advantage is to be referred to the attackmsidered as a ‘team’, even when it
is an alliance formed by contingents of differeationalities, providing that they fight
for the same goal, ie their operations are cootddhand there is some kind of military
integration. This seems the view upheld by the 20&Joint Doctrine for Targeting,
according to which “military advantage” is not tested to tactical gains but is linked
to the full context of a war strategy?.The so-called ‘deception targets’ are therefore
legitimate when used to divert the attention ofrepéroops to some location other than
the eventual target of the allies’ principal attack

Apart from defining the notion of military objecéy the Protocol puts some
objects under special protection, namely works iasthllations containing dangerous
forces (dams, dykes and nuclear electrical gemgyatiations), the natural environment,
objects indispensable to the survival of the awilipopulation, cultural objects and
places of worship. The following pages will examiather targets which are not
expressly dealt with by the Protocol but which hdesn frequently attacked in the
most recent conflicts involving the use of air powe

Broadcasting facilities Communication nodes have been a high priorityalin
recent armed conflicts. Media and broadcastingesystwere included in the target list
both in Operation Desert Storm and in OperatioriedlliForce’® On 23 April 1999,
NATO aircraft intentionally bombed the headquartefshe RTS in Belgrade, killing
between 10 and 17 civiliarff3.According to the Organization, it was a lawfulgeir,
since the station was used for military purpossqaat of the control mechanism and of
the propaganda machinefyThe fact that the station was reactivated aftEvahours
and was not reattacked could be a sign that thasenw military advantage gained from
its destruction. The ICTY Final Report, howeverndoded that the building was a

troops in the field. According to the German J@etvices Regulations, military objectives by natame
particularly armed forces, military aircraft andralaips, buildings and objects for combat servigapsut
and commercial objects, which make an effectiverdmution to military action (para 443).

%2 The evalutation has to be made ‘in the circumstmnating at the time’, thus ruling out any potehtia
future advantage. However, this also implies timadkjective which could not be normally consideasd
military such as a school may become such if itsed in direct support of the hostilities (for arste,
hosting soldiers): see the case of the Basra @lédjterature, mentioned in APV Rogers above rab8
82.

B AL A-2.

% WJ Fenrick above n 66 at 70.

% See GH Aldrich ‘Yugoslavia’s Television Studios Mgitary Objectives’ 1 International Law Forum
(1999) 149-150.

% Amnesty International above n 26 at 47.
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legitimate military objective, because it was aimedinly at disabling the Serbian
military command and control system and at destgyihe apparatus that kept
MiloSevi¢ in power?’ In any case, regardless of any consideration erafulness of
the target, the respect of the principle of proposility can be seriously questioned. On
12 November 2001, the Kabul office of Al-Jazeeravsi¢elevision was hit by a guided
bomb?®® and other radiof/television stations were attackedause they were used as
means of propaganda by the Talif&mn Operation Iragi Freedom, the United States
bombed the Ministry of Information, the Baghdad emsion Studio and Broadcast
Facility and the Abu Ghraib Television Antennae &toast Facility’® US military
officials had previously asserted that Iraqgi tedesi was a legitimate target, since
cutting communications links between Saddam Hussethits people was an important
goal of the campaigtf* The fact that the Iraqi television had showed iesagf dead
and captured US soldiers thus breaching the letter the spirit of the Il Geneva
Convention raised suspicions that the attack watsvated to stop propaganda against
the Coalition. However, the British Secretary fafehce Geoff Hoon appeared more
cautious, saying that ‘[t]elevision stations aré dwectly targeted in that sense, [but
because] they are part of the military commandamdrol structures'®?

In providing that a limited number of refuges irded to shelter movable cultural
property in the event of armed conflict and of cestcontaining monuments and other
immovable cultural property of very great importanmay be placed under special
protection if they are situated at an adequateawits®t from an important military
objective such as, inter alia, a broadcasting statArticle 8 (1) of the 1954 Hague
Convention for the Protection of Cultural Propentythe Event of Armed Conflict
suggests that this kind of facilities may be ateat®® Additional Protocol | does not
expressly mention broadcasting facilities, but frtra general definition contained in
Article 52 (2), it might be implied that they caa hilitary objectives if they contribute
effectively to military action and if their totalropartial destruction, capture or
neutralization offers a definite military advantaigethe circumstances ruling at the
time. This means that the bombing of a station bratdcasts civilian programming

" Para 76. This conclusion is criticised by P Bentefithe ICTY Prosecutor and the Review of the
NATO Bombing Campaign against the Federal Repudfli¢ugoslavia’ 12 EJIL (2001) 522-524.

% MW Herold ‘A Dossier on Civilian Victims of Unite®tates’ Aerial Bombing of Afghanistan: A
Comprehensive Accounting’ (March 2002) <http://wwwursor.org/stories/civilian_deaths.htm

%R Cryer above n 16 at 55.

1% Human Rights Watch above n 49 at 46-49.

191 See the declaration of a senior CENTCOM officialteddn Human Rights Watch above n 49 at 48-
49,

192 M Tempest ‘Hoon: TV stations can be target¥he Guardian (26 March 2003)
<http://politics.guardian.co.uk/irag/story/0,129%&2285,00.htmI>.

193 paragraph 7 of the 1956 ICRC Draft Rules inclunlethe list of military objectives broadcasting
stations ‘of fundamental military importance’.
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only would be unlawful: in fact, its destruction tmmdermine civilian morale or to
psychologically harass the population would noep# definite military advantage and
it would not contribute effectively to the war affe (even if this would weaken the
political support to the governmenff. On the contrary, if the station is part of the
military communication system (the so-called® CCommand, Control and
Communication), it would obviously be a military jettive!®® Even in this case,
though, the requirement of the definite militaryvadtage should be met: this means
that the bombing of one radio or TV broadcasting siould probably be unlawful if
there were dozens of them around the country. Eyrthhere would be no reason to
destroy an urban broadcasting facility, as happemdéztlgrade, if the same advantage
can be gained by destroying transmitters.

It has been suggested that a broadcasting statigint mlso constitute a military
objective when it is employed to incite the popiolatto commit war crimes or crimes
against humanity as in the case of Radio Mille iGe# in Rwanda in 1994, or acts of
violence against the forces that supply humaniteassistance with the authorization of
the United Nation$?® and, finally, when the station ‘is the nerve sgstihat keeps a
warmonger in power and thus perpetrates the warteff’ The latter case seems to
refer to countries where there is no freedom ofpress and the control on the media
allows a dictator to dominate the population. Ga ¢bntrary, it is doubtful whether the
propaganda function only could turn a civilian &trgnto a military one, since there
would be no effective contribution to military amti from their destruction and the
military advantage would not be ‘definit?® However, consistently with the 2002 Joint
Doctrine for Targeting, which does not require thiditary advantage to be ‘definite’,
for the United States a broadcasting station &ndul military objective even when it is
used only for propaganda purposes, while for theogeans it can be attacked only
when it is part of the military communication systeln the above mentioned case of
the NATO attack on the RTS in Belgrade, there seketmde disagreement between the
United States, France and Italy about the legitynaicthe target, which caused the

1941CTY Final Report para 55.

195 See the 2002 US Joint Doctrine for Targeting, atiogrto which radio and television transmitters
‘may be a legitimate target if used by their goveemt to support military operations’ (A-3). Seeoalé
Ronzitti ‘Is the Non Liguet of the Final Report blyet Committee established to Review the NATO
Bombing Campaign Against the Federal Republic ofd&lavia Acceptable?’ 82 International Review of
the Red Cross (2000) 1023, and P Pustorino ‘Resgpdita degli Stati parti della Convenzione europea
dei diritti del’'uomo per il bombardamento NATO alRadio Televisione serba: il caBankovic’'57 La
Comunita internazionale (2002) 697 ff.

1% The two events are expressly recalled as casewleattack against civilian media would be lawful
in the Air Force Advocate General Schodhe Military Commander and the Law2002)
<http://milcom.jag.af.mil/index.htm> 547.

07\CTY Final Report para 55.

198 This is also the conclusion of the ICTY Final Repuata 47.
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postponement of the actioff. Even the United Kingdom refused to take part ie th
attack, which was carried out by the US air forny3*° The same disagreement seems
to have existed between the US and the UK withrebga the attacks on the Iraqi
television’'! However, it can be difficult to draw the line be®n military
communication and propaganda, especially when tites is used to exhort soldiers
and population to resist and fight the enemy.

Economic targets The strategic bombardment of economic targets firas
theorized by the Allied in Casablanca in Janua®3l® order to progressively destroy
the German economic and industrial infrastructueesasperate the population and
consequently prejudice the enemy’s military opersti'* During the Second World
War, in fact, all industries of the belligerentsreveconverted to sustain the military
effort and almost every activity and adult indivédluvas connected with military
purposes? Additional Protocol | does not expressly menticomomic targets, but the
ICRC Commentary reminds that the 1956 list includetbng military objectives only
the ‘[ijndustries of fundamental importance for tbenduct of the war** Likewise,
according to the German Joint Services Regulationyy economic objectives that
make an effective contribution to military actioancbe considered lawful targéts,
and the same view is contained in the 1998 USAE&lligence Targeting Guide?® It is
thus clear that industries which produce weaponmaiterial to support the military
effort may be attacket! while installations which carry out industrial méies of
scant importance for the conduct of war may notolzacco factory or a warehouse
which contains stationery material do not contmbatfectively to military action and
their destruction, capture or neutralization doesaifer a definite military advantage.
The same can be said about attacks on stock exefi@mgl banking systeri§, while
this conclusion is controversial with regard to thepply industry of armaments
production and subcontractors of the defence imgtst As far as refineries are

199 Amnesty Internationabove n 26 at 54. Read the declaration of Italyisister for foreign affairs, Mr
Dini, in E Greco ‘La politica italiana durante il diitto del Kosovo’ in R Aliboni F Bruni A Colombo E
Greco (eds) 'Italia e la politica internazionalgMilano Il Mulino 2000) 150-151.

119 N Quenivet ‘Report of the Prosecutor of the ICTYnEerning NATO Bombing Against the FRY: A
Comment’ 41 Indian Journal of International Law (2p@84.

111 See above, note 102 and accompanying text.

112 ¢ Rousseale droit des conflits armé&®aris A Pedon&983) 366.

113 5ee, for instance, the British bombing of the Ruhr

114 C Pilloud et alCommentary on the Additional Protocols of 8 Jun@7L® the Geneva Conventions of
12 August 1949Geneva ICRC Nijhoff Publishers 1987) [hereinaf@RC Commentary] para 2002 note
3.

5 para 443.

1 para A4.2.2.1.

117 See the 2002 US Joint Doctrine for Targeting at A-3

118 Air Force Advocate General School above n 40647.

119D Fleck (ed) above n 17 at 161.
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concerned, they are usually considered militaryecibjes'®® NATO aircraft bombed
many refineries in 1999 during Operation Allied €& the most famous case being
the bombing of the P@avo petrochemical plant, 16 km from Belgrade: agicqy to
NATO officials, despite being a civilian facilitthe complex produced gasoline and
other products for the Yugoslavian army and wassictened ‘a very, very important
refinery and strategic target, as important asdalctargets inside Kosovd® In 1987
and 1988, Iranian offshore oil installations in ®ersian Gulf were also considered by
the US legitimate military targets and attacked, I its Judgment of 6 November
2003, the ICJ did not deal with this specific topia centred its attention on tjus ad
bellumaspects of the cad€ In any case, the destruction of refineries anglaitforms
must not cause environmental damage as providegtimte 55 of Additional Protocol
|'124

What about export goods which are the principadriirial source of a country’s
continuation of war effort? According to the Britigssmerican Claims Commission, the
destruction of plantations by the federal forcesirduythe American civil war was
lawful, since the sale of cotton supplied funds¢hi® Confederate States to buy weapons
and munitions?®> Nonetheless, the San Remo Manual Explanation sstifiat ‘the
connection between the exports and military actimuld be too remoteé® During
Operation Desert Storm, Jordanian oil tankers tratelled in the Amman-Baghdad
highway were attacked by the Coalitifh.Apart from being owned by citizens of a
non-belligerent State (Jordan), there was no ecilehat the transported fuel was
directed to sustain Iraq’'s military effort. Furtheare, Irag did not gain any financial
advantage from the export of such goods, sinceothevas taken by Jordan as a
repayment for loans: there was therefore no defimilitary advantage to be gained by
the destruction of the tankels.

According to the 2002 US Joint Doctrine for Targgtilawful targets also include
economic facilities thatindirectly but effectivelysupport and sustain the enemy’s

120 5ee the ICTY Final Report, para 55.

121 See the list reported by E David ‘Respect for thiadiple of Distinction in the Kosovo War' 3
Yearbook of International Humanitarian Law (2000) 94

122 Quotation from an unknown NATO spokesperson regbim UNEP/UNCHSThe Kosovo Conflict:
Consequences for the Environment and Human Settte (1€99) 33.

123 Case concerningil platforms (Islamic Republic of Iran v United States of Ameyi¢& November
2003) para 67, available on the ICJ website (<thtpuw.icj-cij.org/iciwww/idecisions.htm>).

124 See Section V of this article. Oil production alkttions and storage facilities for oil producte aot
installations containing dangerous forces, as stk the ICRC Commentary para 2150.

125 Cotton Claimg1871), in JB Moorénternational Arbitrationsvol. 4 (1894) 3679.

126 | Doswald-Beck (edBan Remo Manual on International Law Applicable tméd Conflict at Sea
“Explanation” (Cambridgeet al Cambridge University Press 1995) para 67.27.

127 Middle East WatchNeedless Deaths in the Gulf War. Civilian Casualfuring the Air Campaign
and Violations of the Law of W#t991) 213.

128 Middle East Watch above n 127 at 224-227.
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warfighting capability*® This is coherent with the broader definition ofilitary
objective’ contained in the document and highlightéove, and implies, inter alia, that
exports and even food industries which produce tarfeed soldiers to the front might
be attacked. This view, however, is not consistsith the definition of ‘military
objective’ contained in Additional Protocol I, whids generally thought to reflect
customary law, even by the Unites States itS8lf.

Electric generating stationsThe status of the electric generating stationa is
particularly moot point. Additional Protocol | dealexpressly only with nuclear
generating stations because of the great risk thestruction might pose (Article 56).
Of course, a power plant which provides electridity the production of arms is a
legitimate target. More often, the plants also haveivilian function, eg they allow
hospitals to function and they provide electricity purify and distribute water. As
observed, ‘[e]lectricity is the life’s blood of merdh-day state, especially in the core
urban centers’ and ‘[c]ivil support has become spethdent upon electricity that even
temporary interruption can wreak havoc upon thetradsanced and redundant power
grids’*®** In the most recent conflicts, however, electringrating stations have been
considered military objectived? During the Gulf War, attacks on electrical genierat
facilities were particularly heavy and caused thatslown of water distribution and
purification and of sewage treatment plants, witimsequent lack of potable water,
which allowed the Iragi Government to accuse thaditton of attempted genocidé® If
— as it was suggested- this had been implemented to cause politicahairand lead
to the overthrow of the Saddam Hussein’s regimd (at to degradate the enemy’s air-
defence system), then the attacks would have bekwiul, since there would have
been no definite military advantage gained from destruction of the facilitie¥”

129 At A-3,

130\WH Taft, IV above n 35 at 322. See also the ICTaFReport para 42.

131 Jw Crawford ‘The Law of Noncombatant Immunity ahe fTargeting of National Electrical Power
System’ 21 The Fletcher Forum of World Affairs (¥$911.

%2 The targeting of electricity was also carried auitie two World Wars, in North Korea and Vietnam.
133 The US statements are contradictory on this tajgcording to a Pentagon source, ‘it was impossible
... to destroy the electrical power supply for Iragmmand and control facilities or chemical weapons
factories, yet leave untouched that portion ofdleetricity supplied to the general populace’ (gaoin

CJ Greenwood above n 12 at 74). However, Genetat&wzkopf declared: ‘[bJecause of our interests in
making sure that civilians did not suffer undulye ¥elt we had to leave some of the electrical power
effect, and we've done that’ (quoted in JW Crawfabdve n 131 at 118).

134 JW Crawford above n 131 at 108-109.

135 According to MW Lewis, such attacks were due tacklof communication between the leadership,
who wanted to minimize long-term damage to theiliaffastructure, and the weapons officers, who
followed their targeting handbook and thus targefexerator halls instead of transformers and swigch
yards (above n 69 at 505-506). However, Art 86aPAdditional Protocol I, Art 6 of the 1996 Draft
Code of Crimes against the Peace and Security okd, Art 7 (3) of the Statute of the ICTY, Art(8)

of the Statute of the International Criminal Tribufea Rwanda (ICTR) and Art 28 of the ICC Statute al
provide for the responsibility of commanders andesiors for the conduct of their subordinateshét
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However, applying the 2002 US Joint Doctrine forgeding, which does not require
the military advantge to be ‘definite’, one wouldnee to the opposite conclusion. In
Afghanistan, the electrical grids in Kandahar aedrnthe Kajakai dam were destroyed
in late October 2001 by the Coalition led by theiteth States, leaving the cities of
Kandahar and Lashkargah without all power suppfitén Operation Iraqi Freedom,
attacks were directed at power distribution faeiitinstead of generation facilities, and
they were carried out with carbon fiber bom#/sElectricity and water supplies in Basra
and al-Nasiriyya were cut off by US/UK attack& Power and water supplies were also
interrupted in Baghdad, because of - according aimes allegations - a ‘black-out
bomb’, although the Coalition denied responsibitityHowever, the electricity network
was largely left undamaged, probably in order tilitate the post-war reconstruction.

If the electric power plant is located at or in thieinity of an installation
containing dangerous forces such a dam or a dykéesSparties to Additional Protocol
| should also apply Article 56. Therefore, the plaould be bombed only if it is used in
regular, significant and direct support of militasperations and the attack is the only
feasible way to terminate such support, or if tboa does not cause the release of
dangerous forces and consequent severe losses dneotigilian population.

Lines of communication (railroads, highways, bridgairports, navigable rivers
and canals, tunnels)The 1976 USAF Pamphlet admits that controversgtexover
whether, and the circumstances under which, lifesommunication can be military
objectives-*° Supply routes, bridges and other lines of commatito were included in
the list of intentionally attacked targets by theafition in the 1991 Gulf War and by
NATO in Yugoslavia®** The airports of the main Afghani cities (Kabul, ree
Kandahar, Zaranj, Mazar-i-Sharif) were also attdckg the Coalition during the US-
led campaign, and lines of communication were gisut*? The Saddam International

knew or should have known that such subordinates wemmitting or going to commit a breach of the
relevant international humanitarian law obligations

13 APV Rogers above n 58 at 80.

3 Human Rights Watch above n 49 at 42.

138 Keesing’s Contemporary Archives (2003) 45313; Asipdnternational above n 35 at 5; Human
Rights Watch above n 49 48-44.

139 House of CommonsThe Conflict in Iraq Research paper 03/50 (23 May 2003)
<http://lwww.parliament.uk/commons/lib/research/p20p03-050.pdf> 41-42.

140 At 5-9. Bridges and airfield are also includedtire list of military objectives contained in the
Commander’s Handbook on the Law of Naval Operatpara 8.1.1.

1“1 |n particular, the bridges on the Euphrate andDaeube rivers were attacked. According to the
Pentagon Final Report, bridges on the former westrdyed because they contained the multiple-fiber
optic links that provided Saddam Hussein with se@ommunications to his southern group of forces (C
Greenwood above n 12 at 74). In Yugoslavia, moen tB0 road and rail bridges were damaged or
destroyed and some roads and all railway lines ésoo were interrupted, in order to hinder the
movement of Serb forces (House of Commons abo\Zat 86).

2 House of Common®peration Enduring Freedom and the Conflict in Afglstani Research paper
01/81 (31 October 2001) <http://www.parliament.a@kienons/lib/research/rp2001/rp01-081.pdf> 18.
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Airport was repeatedly bombed during the 2003 wgairest Iraq and a US missile
targeted a bridge on the Iraqi side of the Syriardér, accidentally hitting a bus and
killing 23 Syrian workers? Applying the customary definition of ‘military obgtive’
contained in Article 52 (2) of Additional Protochlto be lawful targets, the bridge,
airport, route or canal has to contribute effedyivi® military action and its total or
partial destruction, capture or neutralization twasffer a definite military advantage in
the circumstances ruling at the time. A bridge \Whis too narrow to accommodate
large military vehicles would probably not be ailiegate military objective, and
neither would a bridge which is broad enough tovalthe transit of tanks if no military
operations are occurring or likely to occur on tiieer side of the river. Besides - as it
has been noted - ‘only the destruction of all forofiscertain types of dual purpose
object would make an effective contribution to taily action and offer a definite
military advantage’. This means that ‘[i]f thereear. two bridges across a strategically
significant river, the destruction of one only mgiye no military advantage; only the
destruction of both would achieve this objecti¥®'The destruction of a bridge which
has just a symbolic significance (as was the cas®oerding to Human Rights Watch —
of the bridge over the Danube in Novi $8fis unlawful, since it does not offer a
definite military advantag&'’®

Only the main lines of communication, which havesignificant strategic
importance, constitute military objectives, and ewéry city street?’ This opinion has
been upheld by the ICR® and is suggested by Article 8 of the 1954 Cultural
Convention, according to which refuges for cultupabperty must be located at an
adequate distance from, inter alia, ‘a port omray stationof relative importancer a
main line of communication** In the Pentagon’s target list in Operation DeS¢orm,
not every railroads and bridges were included,dmly those connecting Iraqgi military
forces with logistical support centr&8,and in Operation Iragi Freedom air sorties
concentrated on major communication nodésDuring the Kosovo conflict, the

143 Keesing’s Contemporary Archives (2003) 45318.

144 P Rowe ‘Kosovo 1999: The Air Campaign — Have thevRions of Additional Protocol | Withstood
the Test?’ 82 International Review of the Red C(@86€0) 152.

45 Human Rights WatchCivilian Deaths in the NATO Air Campaigif7 February 2000)
<http://www.hrw.org/reports/2000/nato>.

16 This would not be true in the light of the 2002 Utsnt Doctrine for Targeting.

147y Dinstein above n 50 at 57.

198 The 1956 list include only ‘[tlhose of the linesdameans of communication (railway lines, roads,
bridges, tunnels and canals) which are of fundaatentilitary importance’. See also the ICRC
Commentary to Art 52 (2) of Additional Protocoldna 2021.

199 Emphasis added. However, aerodromes are consideildry objectives by the Convention
regardless of their ‘relative importance’.

130 C Greenwood above n 12 at 72.

151 us Department of Defense News briefing (28 March 2003)
<http://www.defenselink.mil/news/Mar2003/t032820@828sd.html>.
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railroad bridge at Grdelica Gorge was attackedhgyQoalition because it was ‘part of
the integrated communications supply in Serbi@’In this case, even Amnesty
International and Human Rights Watch acknowledded the military use made the
bridge a legitimate target. The same happenedetd.tizane bridge, which was on the
main re-supply route between the two main citieKo$ovo, NiS and PriStina. On the
other hand, France refused to attack the bridgeshenDanube, since ‘they [the
Americans] read the Geneva Conventions [in a diffewvay] and they were prepared to
go and Europeans were not:it seemed that seven of the bridges attacked lsad n
military functions at the time and could not thesdonsidered as military targets.

More limitations apply if the bridge is a histordicmonument, such as Mostar
Bridge, which was destroyed by the Croatian gungdithe Bosnian conflict. Another
limitation derives from the principle of proportiality: if the roads, bridges etc are the
only feasible way to provide humanitarian relieftie civilian population, or to allow
the population to move to safer areas, their dettnu would probably be
disproportionate with respect to the military adege gainedon the other hand, if the
destruction of a bridge is of fundamental importafor the occupation of a strategic
zone, it is legitimate that some houses may beMuteover, before attacking a bridge
or road which is used both by civilians and theitany, the attacker should determine
whether there are alternative targets the destruaif which offers a similar military
advantage but less risk to civilians, or whetharé¢his a time of the day that would
reduce potential harm (see, eg, the NATO attactherGrdelica Gorge railroad bridge,
which took place in the middle of the day, whenwalian passenger train was crossing
it, or on the Luzane bridge, which was regularlgdiby civilian traffic but yet attacked
during the day, or again on the Varvarin bridgejchitwas attacked during a religious
holiday, when the streets were busier than G3}al

Commercial means of transpoitthis is another example of dual-use objects. As
mentioned above, during Operation Desert Stormlitmoa aircraft bombed civilian
vehicles carrying Iraqgi oil to Jordan. In the ligiitAdditional Protocol I, the attack was
unlawful, since the tankers did not made any cbuatron to Iraq’s military efforts (they
were carrying fuel to Jordan to be used in thantgy, nor their destruction offered a
definite military advantage (Iraq did not earn angney from the tradéj> The US'’s
view is however less strict. According to the 199BAF Intelligence Targeting Guide,

%2 Quoted in ICTY Final Report, para 59.

153 Quoted in N Quenivet above n 110 at 484.

%4 Amnesty International above n 26 at 35-37, 54@8;70. After the attack on the Varvarin bridge,
NATO changed its Rules of engagement, stoppingtedcks on bridges when civilians were supposed to
be nearby (WJ Fenrick ‘Targeting and Proportionatitying the NATO Bombing Campaign against
Yugoslavia, 12 European Journal of International (2001) 501).

1% Middle East Watch above n 127 at 224-227. SeethésGerman Joint Services Regulations, para 443.
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‘[m]odern transportation and communications systemes deemed military objectives
because they are used heavily for military purpaséstense conflicts'>® This opinion

is shared by Rogers, according to whom ‘[c]iviliait tankers, lorries and railway

wagons are not normally military objectives, butigtsubmitted that if intelligence

reports suggest that the enepigin to use such vehicles for military purposes, thay c

be attacked to prevent them being used for thogeopas™’ Therefore, a hypothetical

future military use (and not their present destomtas required by Protocol 1) would

be sufficient to turn these objects into militargjextives. In the Iragi vehicles case,
however, the Pentagon stated that they had beackatt by mistake, since they were
thought to be mobile Scud launch&t’.

Animals International humanitarian law has always focusedhe protection of
persons. It does not provide for specific rulestgeting animals as such in times of
armed conflict. Of course, if they are used foritauy purposes (eg, cavalry horses, or
the dolphins employed to clear mines from the Irpqit of Umm Qasr during
Operation Iragi Freedoft), they can be targeted and killed, but what happethey
do not participate in the military effort? Obvioyslthey neither fall within the
definition of ‘civilian person’ under Article 50 Jlof Additional Protocol I, nor within
the definition of ‘civilian object’ under Article(2), which appears to encompass only
inanimate things: hence, they do not enjoy the gém@otection provided in Articles
51 and 52°° This legal vacuum is only partially filled by Acte 54 (if the animals are
indispensable for the survival of the civilian ptgiion, namely livestock animals like
cows, sheep, chickens, etc), and by Articles 35 3mdif the damage to the fauna is
widespread, long-term and severe: see discussio8ention V of this article) of
Protocol 1'®* In any case, the protection of animals would kdd to that of a
humanitarian/ecological interest of prominent intpoce. The 1972 World Cultural and
Heritage Convention could also come into considamatsince it provides that parties
must refrain from any deliberate measure which mitmage directly or indirectly the
natural heritage as defined in Articles 1 antf°2The Convention, however, is not

16 para A4.2.2.2. See also the 2002 US Joint Docloin&argeting, at A-3.

157 APV Rogers above n 58 at 63 (emphasis added).

1%8 APV Rogers above n 58 at 76.

159 M Woods ‘Flipper goes to war’ (27 March 2003)
<http://www.postgazette.com/healthscience/200308pihscip2.asp>. Dolphins and other marine
mammals (sea lions, pilot and killer whales) casoatarry cameras and hunt for enemy scuba divers.
Operation Desert Storm was the first major war mclv the military made an effort to keep animatsir
harm and help alleviate their suffering after thd ef the hostilities.

180 Nor are members of the veterinary service covesethe definition of ‘medical personnel’ (W Rabus
‘Protection of the Wounded, Sick, and Shipwreckad Fleck (ed) above 17 at 625).

161 Animals are mentioned in the ICRC Commentary df3% (3) (para 1443).

182 Art 6 (3). Natural heritage means ‘natural feasurensisting of physical and biological formatians
groups of such formations, which are of outstandiniyersal value from the aesthetic or scientifinp
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expressly applicable in time of armed conflict. opnotection might also derive from
the 1993 Chemical Weapons Convention, which forbidter alia, the use of toxic
chemicals, namely ‘any chemical which through t®emical action on life processes
can cause death, temporary incapacitation or pentdrarm to human or animaf§®

4. COLLATERAL DAMAGE AND PROPORTIONALITY
IN CONTEMPORARY AERIAL BOMBARDMENT

Civilian population and property may be incidentdllt, as the collateral result of
an attack directed against military objectives,reifethe attacker was aware of such
possibility: according to the 1998 USAF Intelligentargeting Guide, ‘such incidental
casualties are inevitable during armed conffitt.in this case, the principle of
proportionality has to be taken into account. Thestrrecent armed conflicts have
showed a growing attention towards the need todawivilian casualties, mostly
because of the fear of a public relation disagthrs eagerness to avoid high levels of
civilian casualties was a key feature of all majear operations conducted by the
United States since the 1991 Gulf War, and wascpdeitly emphasized in Kosovo,
Afghanistan and Operation Iraqi Freedtth.In Operation Iragi Freedom, lawyers
constantly advised the UK and US military and it leaders on which targets could
be hit, identifying legitimate target throughouetanemy’s territory and evaluating the
risk of collateral damage: when the risk was toghhithe targets were set aside or
mitigated®®

Under Article 51 (5) (b) of Additional Protocol & military objective cannot be
attacked if such attack ‘may be expected to causiéantal loss of civilian life, injury
to civilians, damage to civilian objects, or a caomaltion thereof, which would be
excessive in relation to the concrete and direditanj advantage anticipatetf’ This
provision is also contained in para 456 of the Gardoint Services Regulations, in the
1996 British defence doctrine, in the US 1976 Aarde Pamphlet (5-10) and in the

of view; geological and physiographical formaticarsd precisely delineated areas which constitute the
habitat of threatened species of animals and plafndsitstanding universal value from the point @w

of science or conservation; natural sites or pedgislelineated natural areas of outstanding unafers
value from the point of view of science, conseiwair natural beauty’ (Art 2).

183 Art I1. Animals are also expliticly taken into ammt in Part XI of the Convention (‘Investigatioins
cases of alleged uses of chemical weapons’).

%4 para A4.3.1.2.

185 This has been acknowledged by the US DepartmeBtadé’s Legal Adviser, WH Taft, IV above n 35
at 322.

16 Human Rights Watch above n 48t

7 The principle of proportionality is also containiedArt 24 (4) of the 1923 Hague Draft Rules on Air
Warfare.

24



2002 Joint Doctrine for Targeting (at A-f} The customary status of the principle of
proportionality as expressed by Additional Protocblas also been acknowledged by
the ICTY in the above mentionddipreski judgment'®® If the status of the principle of
proportionality is undisputed, its application toncrete situations is problematic,
especially in air warfare, where the armed fordethe attacker could return home with
zero casualties, while the attacked belligerenhvgss advanced technology could
sustain heavy losses (as happened in Kosovo). fingtlhe intellectual process of
balancing the various elements is so complicate€ds to take into account such a huge
amount of data and so many factors, that any atteongesign a formula which is both
comprehensive and precise would be ridiculd{fsThis is because the two elements to
be balanced against each other (the military adwggniand the civilian losses) are
heterogeneous. The evaluation has to be made asehy-case basis, taking the
context into account under an honest and reasoradnh@ fide appraisal of the
information available to the responsible persotihatrelevant time, and not on the basis
of the hindsight’* For instance, the principle of proportionality idtolerate a higher
level of collateral damage if the attack conceraigdians working in a weapon factory,
while it should be interpreted strictly if amongethivilians at risk there were women
and childrer” or if the targets were objects mainly used bydivélian population in
an urban areq?

In the Kupreské judgment, the ICTY argued that ‘in case of repeattdcks, all
or most of them falling within the grey area betwemmdisputable legality and
unlawfulness, it might be warranted to concludé tha cumulative effect of such acts
entails that they may not be in keeping with inéiomal law. Indeed, this pattern of
military conduct may turn out to jeopardise excedlyithe lives and assets of civilians,
contrary to the demands of humanit{* According to the ICTY Final Report, however,

188 The United States acknowledges that Art 51 of Aol Protocol | reflects customary law (MJ
Matheson 2 American University Journal of Interoasil Law and Policy (1987) 426). However, the
1998 USAF Intelligence Targeting Guide (para A4.3)esl not qualify the military advantage as
‘concrete’ or ‘direct’.

19 Above n 20 para 524.

170 5 Qeter above n 51 at 173. Accordingly, the balacmuld hardly be made by a court: $eev
Secretary of State, ex p ThrinGourt of Appeal (Civil Division), 20 July 2000hé& text can be read at
<http://lwww.icrc.org/ihl-nat>).

"1 See the interpretative declarations issued by @eyrBelgium, Italy, the Netherlands and Spain. The
ICTY Final Report suggests that the balance betwleemilitary advantage and the collateral damage
must be made according to the standards of thedredle military commander’ (para 50).

172 According to resolution 3318 (XXIX) adopted by thé& General Assembly on 14 December 1974,
‘[a]Jttacks and bombings on the civilian populatiénflicting incalculable sufferingespecially on women
and children who are the most vulnerable members of the ptipalashall be prohibited, and such acts
shall be condemned’ (emphasis added).

1731998 USAF Intelligence Targeting Guide para A43.1.

17 Kupreski Judgment above n 20 para 526. According to theufidh this interpretation follows from
the application of the Martens clause codified mA(2) of Additional Protocol I.
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this statement must be interpreted as referringrnaverall assessment of the totality of
civiian victims as against the goals of the miltacampaign’, since ‘the mere
cumulationof such instances, all of which are deemed to leen lawful, cannapso
facto be said to amount to a crime’ (para 52). Thisrpretation is consistent with the
reservations issued, inter alia, by Italy, Aus&alNew Zealand, Belgium, Canada,
Spain, Germany, the Netherlands and the United ddng when signing and/or
ratifying the Protocol, according to which the naity advantage has to be estimated
with regard to the operation as a whole, and nthecsingle action itself or to the entire
War.175

The principle of proportionality has also to beenprreted in the light of the
evolving military, political and technological sittion. In the following pages, this
article will examine some recent trends which migansform the notion of how much
collateral damage is proportional. To begin with,the 1991 Gulf War, long-term
civilian casualties resulting from starvation anedses or damage to the living
environment were not taken into account as path@froportionality equatioh® This
practice seems to have changed. In the Kosovoichrflansformer and distribution
facilities were specifically targeted so as to dv@ng-term impact on the civilian
population. For the first time, the US employedpinite bombs to cut off Serbia electric
power system without destroying infrastructur€sOperation Iraqi Freedom was
designed as a war of maximum effect and minimuntrdetson (also because the US
aimed at ejecting Saddam Hussein from Iraq and tearmaining on), by threatening
Saddam to ‘shock and awe’ but only delivering tlfisecessary. As a retired Israeli
general observed, ‘iJf the U.S. were to rely onming civilian infrastructures like
refineries or electrical grids, they would be slmgptthemselves in the foot’® The
most powerful weapon was therefore psychological.

A contemporary concept of the principle of propamtility should also protect not
only civilians and civilian property, but the nalbenvironment as well. This opinion
has been enhanced by the ICJ in its 1996 AdvisqiniGn on thdegality of the threat
or use of weaponsStates must take environmental consideratiots account when
assessing what is necessary and proportionate einptinsuit of legitimate military
objectives. Respect for the environment is onehef élements that go to assessing

175 See also para 444 of the German Joint ServicesI&ams and the 2002 US Joint Doctrine for
Targeting (at A-2).

176 According to a report of the United Nations Undeecretary-General for Administration and
Management, the Gulf War had ‘near-apocalypticltesypon the economic infrastructure’ and relegated
Irag ‘to a pre-industrial age’ (quoted in M Lippmalove n 31 at 42).

"7\WJ Fenrick above n 66 at 74.

178 Quoted in CB Glick ‘Archeological Shields, Saddéwids Iraq’s antiquities hostag&Vall Street
Journal (27 March 2002) <http://www.opinionjournal.comfig?110003253>.
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whether an action is in conformity with the prineip of necessity and
proportionality’*”® Another recent trend is to interpret the principfeproportionality
differently according to the intensity and the seap the aim of the conflict. When the
goal of the operation is not the enemy’s defeat ibutnore limited, the concept of
‘military advantage’ loses much of its meaning. STthappens for the so-called
‘humanitarian interventions’ or ‘peace-enforcemeperations’, which do not always fit
into the ‘classic’ types of armed conflicts envigdgby the framers of Additional
Protocol I. For instance, the political aim of Oqewn Allied Force was ‘to stop the
killing in Kosovo and the brutal destruction of hammlives and properties; to put an end
to the appalling humanitarian situation that is nawfolding in Kosovo and create the
conditions for refugees to be able to return; teate the conditions for a political
solution to the crisis in Kosovo based upon the BRauiilet agreement’, while the
military goal was ‘to attack, degrade, disrupt dadher diminish the capacity of the
Serb war machine to perpetrate these atrocitieinstgis own people'®® The UK
Secretary of State for defence stated that ‘[tifhisot a war, it is an operation designed
to prevent what everybody recognises is about ta bamanitarian catastrophe: ethnic
cleansing, savagery (...). That is what we are inethe prevent, that is not war, it is a
humanitarian objective very clearly defined as &dthit has been suggested that in
interventions carried out with humanitarian pur@yste principle of proportionality
has to be interpreted strictly, attaching more irtgooce to collateral damage and less to
military advantage, and thus tolerating fewer @wil casualties® Moreover, only
‘pure’ military objectives could be attacked, buit mual-use facilities, ie those which
are used for both military and civilian purpo$&sThis position, appealing as it may
look, cannot be shared. Humanitarian interventipesce enforcement operations and
‘wars on terrorism’ ar@armed conflicts notwithstanding their limited goals. It is true
that, as ackowledged by the ICTY Final Reporthgt]precise linkage between jus ad
bellum and jus in bellum is not completely resoly®d but humanitarian law treaties
do not distinguish between different kinds of irtartion according to their purposes.
The preamble of Additional Protocol | states th#&t provisions apply ‘in all
circumstances to all persons who are protectedhget instruments, without any

1791CJ Reports (1996), para 30.

180 Quotations from, respectively, NATO Secretary Gahand General Wesley Clarke, NATO Press
Conference, 11 April 1999 (reported in P Rowe abotd4 at 147-148).

181 Quoted in MH Hoffman ‘Peace-Enforcement Actions ahsmanitarian Law: Emerging Rules for
Interventional Armed Conflict’ 82 International Rew of the Red Cross (2000) 195.

182 M Bothe ‘Legal Restraints on Targeting: ProtectiéiCivilian Population and the Changing Faces of
Modern Conflicts’ 31 Israel Yearbook on Human Rg(2001) 43, 48-49; H DeSaussure above n 90 at
514; A Roberts ‘The Laws of War after Kosovo’ 3laksrYearbook on Human Rights (2001) 91.

183\ Bothe above n 182 at 43.

184 |CTY Final Report para 32.
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adverse distinction based on the nature or ori§ith® armed conflict or on the causes
espoused by or attributed to the Parties to théliconThis position is confirmed in the
2002 US Joint Doctrine for Targeting, accordingwhich ‘the armed forces of the
United States will comply with the LOAC [Law of Ared Conflicts] during all armed
conflicts, however such conflicts are characteriz&® With regard to Kosovo, NATO
declarations themselves expressed the Organizatioténtion to abide to the laws of
war rules on targetinf® The German Joint Service Regulations expresstgssthat
‘the rules of international humanitarian law shalbo be observed in peace-keeping
operations and other military operations of thetethiNations™®’ The principle of the
equality of the belligerents is a well-establishmte: the application of humanitarian
law cannot be different for the good and for the ays*®® If it was stricter for the
former, this could backfire and lead to paradoxieults: for instance, saying that
NATO would have had to comply with stricter ruleschuse it was carrying out a
humanitarian intervention would have left more éfem of action to the Serbs to Kill

Kosovars and would have postponed Milogsvsurrender.

5. ENVIRONMENTAL CONSIDERATIONS
IN THE SELECTION OF TARGETS

Environmental considerations can have a doublevaelee in target selection.
First of all, the natural environment might be &gl as such, although this has not
frequently happened in recent armed conflicts. A-keown example is the defoliation
and killing by the Americans of inland and mangravé&outh Vietnam in order to deny
cover to Vietkong (1962-1971). More recently, theggslavian authorities denounced
air strikes against protected areas, such as t&k&iGora, Kopaonik national parks in
Serbia and the Skadar Lake in Montenegro. Secardade to the environment could
be the collateral consequence of attacks aimethat targets. During the Kosovo war,
NATO aircraft targeted the P&wo fertilizer, oil refinery and petrochemical cdeg
which was thought to be used to supply gasoline @thér material to the Serbian
army®® However, considerable quantities of toxic matsri@ached the Danube River

and, through it, Romania, Ukraine and Bulgaria, #redchemicals contaminated food

18 At A-1 (emphasis added).

186 See, for instance, NATO Press Conference (26 March1999)
<http://www.nato.int/kosovo/press/p990326a.htm>.

187 para 208.

18y Dinstein above n 16 4t

18 UNEP/UNCHS above n 122 at 33.
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crops and fish stocks. The same can be said dbdh&ing of the Zastava industrial
complex in Kragujevac, which produced extensivdupiain to the natural environment,
including the Morava River” It has also to be recalled that the Western powerde
large use of depleted uranium munitions in all ntceonflicts, even though it is
debatable that today’s international law prohibitsh weapon¥*

Only indirectly are some provisions of the 1949 &enConventions applicable
to the targeting of the environmét.It is the case of Article 53 of the IV Convention,
which forbids the destruction of real and persqmalperty by the Occupying Power.
Nonetheless, the word ‘property’ leaves room forbayuity as to whether it can
encompass natural goods. In Additional Protocobme provisions might indirectly
protect the environment from attacks, eg Article (p8nciple of distinction between
civiians and combatants), Article 52 (protectiohoivilian property), Article 54 (2)
(prohibition to destroy objects indispensable te flurvival of the civilian population,
such as agricultural areas), Article 56 (protectidrworks and installations containing
dangerous forces). However, under the emotionalr swsed by the systematic
destruction of forests by the Americans during\flietnam war, the 1974-1977 Geneva
diplomatic Conference decided to insert in the reitddditional Protocol | two specific
provisions protecting the environment in time ofrwarticle 35 (3)°° and Article 55
(1).** While the former aims at protecting the environimas such, the goal of the

%9 UNEP/UNCHS above n 122 at 39-40.

191 UNEP/UNCHS above n 122 at 62-64. The ICTY Final &tefhas argued that there are no
conventional provisions prohibiting the use of @étgdl uranium munitions (para 26).

192 Other relevant provisions may be found in the 1@8@vention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May berbed to be Excessively Injurious or to Have
Indiscriminate Effects and its Protocol Ill on theewf incendiary weapons, which forbid the useushs
weapons on forests and other kinds of plant covtir thhe exception of military necessity (‘exceptemh
such natural elements are used to cover, concealnoouflage combatants or other military objectives
are themselves military objectives’: Art 2 (4)s far as international watercourses are concelih®as

to be recalled the Convention adopted by the UNe@GadnAssembly in 1997, Art 29 of which states:
‘International watercourses and related instalfetjdacilities and other works shall enjoy the potibn
accorded by principles and rules of internatioral lapplicable in international and non-internatlona
armed conflict and shall not be used in violatibthmse principles and rules’ (see A Tanzi and Makr
The United Nations Convention on the Law of Intéomal WatercoursegLondon-The Hague-Boston
Kluwer Law International 2001) 68-73). Finally, peotion to the natural environment in time of armed
conflict is also provided in some soft law instrurts such as the 1972 Stockholm Declaration (Rrieci
26), the World Charter for Nature (para 5), the2.89o Declaration on Environment and Development
(Principle 24), the Agenda 21 (para 39.6 (a)), Galn&ssembly resolutions 47/37 of 25 November 1992
and 49/50 of 9 December 1994. The 1976 Geneva @tiomeon the Prohibition of Military or Any
Hostile Use of Environmental Modification Techniquestered into force on 5 October 1978, is more
aimed at the possible future achievements of mjlitachnology such as the control over earthquakes
hurricanes, than to environmental damages causedodmybardments with existing weapons, and
therefore will not be examined here.

193 Art 35 (3): ‘It is prohibited to employ methods oreans of warfare which are intended, or may be
expected, to cause widespread, long-term and sdaenage to the natural environment'.

194 Art 55 (1): ‘Care shall be taken in warfare totpai the natural environment against widesprear-lo
term and severe damage. This protection includestalytion of the use of methods or means of warfar
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latter is to protect the civilian population agaitie effects of hostilities’ There is no
reference to military necessity: the articles appbdgardless of any advantage the
operation might provide to the attacker. Not anythod or means of warfare which
produces damage to the environment is forbidden, dmnly those which cause,
intentionally or not (providing that it was foreséte)*® ‘widespread, long-termand
severe damage’ to the ecosyst€émThe very same wording is employed by the
preamble of the 1980 Convention on Prohibition&estrictions on the Use of Certain
Conventional Weapons Which May be Deemed to be $sxeely Injurious or to Have
Indiscriminate Effects, and by Article 8 (2) (byXiof the ICC Statute, while Article 1
(1) of the 1976 Convention on the Prohibition ofliMry or Any Hostile Use of
Environmental Modification Techniques (En-Mod Contten) requires the methods
and means to be ‘widespread, long-lastimg severe®® as far as Protocol | is
concerned, therefore, all three requirements meishét, while in the 1976 Convention
one of them is sufficient. As to the meaning of thiee adjectives, neither the Protocol
is of help, nor the En-Mod Convention, since itpRart explicatif makes clear that the
Convention ‘is not intended to prejudice the intetption of the same or similar terms
if used in connection with any other internatioagteement:*® It is generally thought,
however, that, as far as the Protocol is concerheag-term’ refers to years or even
decade$® and this has pushed some authors to excludett@agirbvisions in question
might apply to operations (such an air bombardman® conventional w&"* This
interpretation cannot be shared: widespread, leng-aind severe damages might be the
consequence of the use of depleted uranium musijtian of the bombing and
subsequent destruction of oil rigs in enclosedemnisenclosed sea, as happened during

which are intended or may be expected to cause daciage to the natural environment and thereby to
prejudice the health or survival of the population’

19 There are no provisions specifically protecting émwironment in Additional Protocol Il. The only
protection comes indirectly from Art 14 (which peots the objects indispensable to the survivahef t
civilian population) and from Art 15 (prohibitiomw tattack works and installations containing danggro
forces).

1% Unlike Art 8 (2) (b) (iv) of the ICC Statute, whigequires that the attack be intentional.

197 Emphasis added. Unlike Art 35, Art 55 adds thehertrequirement of the prejudice to the health or
survival of the population. ‘Health’ is used in @ad sense and the connection with ‘survival’ mehas
temporary, short terms and not serious effectsnatecontemplated within the provision (M Bothe KJ
Partsch WA SolfNew Rules for Victims of Armed Conflicts: Commentarghe Two 1977 Protocols
Additional to the Geneva Conventions of 19f8e Hague-Boston Nijhoff Publishers 1982) 346-347)

19 Emphasis added.

199 Rapport explicatif of the En-Mod Convention (undansling to Art 1). According to the German Joint
Services Regulations “widespread”, “long-term”,dafsevere” damage to the natural environment is a
major interference with human life or natural reses which considerably exceeds the battlefield
damage to be regularly expected in a war’ (paréds 403).

20 |CRC Commentary, para 1454. See also, as far e marfare is concerned, N Ronzitti ‘Le droit
humanitaire applicable aux conflits armés en mecuril des cours de I’Académie de droit internation
de La Haye (1993-V) 109-110.

201 M Bothe KJ Partsch WA Solf above n 197 at 348;e8e@above n 51 at 118.
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the Iran-Iraq waf®? An area might also be rendered useless for dedzstesise of live

shells (eg, the unexploded bomblets of cluster b As to the above mentioned
bombing by NATO of the P&evo and Zastava industrial complexes, the harmful
consequences on the Danube and Morava Rivers andguittounding environment
could surely be ‘severe’ and ‘widespread’, but gl not ‘long-term’, if this
requirement implies decades. This is also the csmmh of the ICTY Final Report,
according to which the environmental damage cadsedg the bombardments did not
reach the Additional Protocol | threshdfd.

In any case - as noted by a commentator - the mmgation of the
environmental provisions of Protocol | might leadparadoxical results. For instance, if
a nuclear facility which is located in an uninhaditregion were producing nuclear
weapons to be used against the enemy, this couhdh lamd destroy it without breaching
the principle of proportionality. However, the atavould probably violate Articles 35
(3) and 55 (1), although it would save thousandsvet (those potentially killed by the
nuclear weapons produced in the facilf}p.

According to the ICTY Final Report, Article 55 ofd®ocol | ‘may ... reflect
current customary law”® The ICJ’s view is not clear: in its 1996 AdvisdDpinion of
thelegality of the threat or use of nuclear weapahg Court first states that Articles 35
and 55 ‘embody a general obligation to protect tfsural environment against
widespread, long-term and severe environmental damand then concedes that these
provisions are ‘powerful constraints’ only for tB¢ates having subscribed to th&th.
The customary status of Articles 35 and 55 of Addal Protocol | is however
debatable. The United States is still objectinth®provisions in question, because they
are ‘too broad and ambiguotf$® In Washington’s opinion, only the destruction loét
environment not necessitated by military necessity carried out wantonly is
prohibited: damage to the environment is thus dirlyited by the principles of
distinction and proportionality and must be balahegainst the military advantage
expected from the operatiéf. The same view is contained in the 2004 UK Maftfal.

292 David above n 51 at 266.

23 However, the ICTY Final Report concluded that ‘g is no specific treaty provision which prohibits
or restricts the use of cluster bombs althougttoofrse, cluster bombs must be used in compliantte wi
the general principles applicable to the use oivalhpons’ (para 27).

2% para 17.

205 MN Schmitt ‘War and the Environment: Fault Linestire Prescriptive Landscape’ 37 Archiv des
Volkerrecht (1999) 127.

2% para 15. See also A Cassese above n 84 at 54.

297 |CJ Reports (1996) para 31.

298 Remarks of MJ Matheson 2 American University Jaliof International Law and Policy (1987) 424.
209 2002 US Joint Doctrine for Targeting A-6; The Comoers Handbook on the Law of Naval
Operations para 8.1.3. No specific environmentabkerations appear in the 1976 USAF Pamphlet.
2192004 UK Manual 315.

31



Further, according to Article 9 (1) of the Agreembertween the European Union and
the Former Yugoslav Republic of Macedonia on tlaust of the European-led forces
(Operation Concordia), the Force must respectnatenal conventions regarding the
protection of the environment, but only ‘subjectth@ requirements of the operation’,
which might refer to military necessity*

6. CONCLUSION: A LEGAL FRAMEWORK UNDER STRESS

In the most recent conflicts involving the use wfpwer, the basic rules of the
law of targeting (the principles of distinction aptbportionality) have generally been
respected. Indeed, the impact on civilians of deparations in Operation Allied Force,
Operation Enduring Freedom and Operation Iraqgi doee was less severe than in
Operation Desert Storfl? New and improved technologies are of course ddtgnelp:
for instance, the development of a satellite systehich determines the accurate
position of the target so that the weapon can bpmid in all weather conditions even
without seeing the ground, and the increasing dserecision-guided weapons have
marked a far cry from the 1990-1991 Gulf V¥&t.Paradoxically, though, the
overwhelming military supremacy of one power (theiteld States) could undermine
the principle of distinction, since the enemy, Imgvinothing to lose and facing total
defeat, might be led to desperately use all availaiethods and means, unlawful ones
included. The principle of distinction is also weakd by some methods of warfare
often employed in recent conflicts, such as nigirhbing and flying at high altitude,
and by the use of civilians performing military moilitary related functions throughout
the operations.

As far as the principle of proportionality is conoed, the balance between
collateral damage and military advantage gainethftbe operation should nowadays
also take into account the long-term casualtiethefattack (ie, those deriving from
starvation or diseases or from unexploded weapaoh as cluster bombs) and the
damage to the natural environment. On the othed,hians not possible to share the
opinion that applies a stricter standard in thgprtionality equation in case of the so-
called humanitarian wars, peace-enforcement opeator ‘wars on terrorism’. No
international humanitarian law instrument drawsstirction between different types of

2 Council decision 2003/222/CFSP of 21 March 2003.

212 1n any case, in the most recent conflicts the ipeemumber of civilian casualties has proved
impossible to establish, due to difficulties inahing independent verification.

23 Human Rights Watch above n 4918t
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armed conflict according to the aim pursued byatiacke** Further, recent practice
shows that the traditional humanitarian rules hiagen applied even in operations of
limited scope, such as Operation Allied Force.

There are some targets which are not expresslyeasield by the existing rules, ie
dual-use facilities (broadcasting stations, ecowomstallations, electric generating
facilities, lines of communication, commercial meafi transport, etc) and animals. As
to the former, it is increasingly difficult to deteine the relation of a potential target to
the military effort. Civilian activities are morexé more militarized, while the military
ones are more and more civilianized. Article 52 ¢R)Additional Protocol | pays no
attention to the civilian function performed by tfaeility, which is not an element to
take into account when establishing whether theatks a military objective. All one
could say is that the contribution of the dual-usstallation to civilian needs must be
carefully considered in the proportionality calaulim order to verify if the damage to
the population is excessive or AGtAn important role might also be played by Article
57 (3) of Additional Protocol I (which is generaltpnsidered as reflecting customary
law), according to which ‘[wlhen a choice is pos$sitbetween several military
objectives for obtaining a similar military advage, the objective to be selected shall
be that the attack on which may be expected toecthes least danger to civilian lives
and to civilian objects’. Moreover, according te tCTY, when a rule of humanitarian
law is vague, it has to be interpreted in the ligihthe Martens clause, and therefore ‘so
as to construe as narrowly as possible the discraty power to attack belligerents and,
by the same token, so as to expand the protectitor@ed to civilians'®

However that may be, the Europeans have generplijied the definition of
‘military objective’ contained in Article 52 (2) oAdditional Protocol I, and have
therefore considered lawful only attacks on thosel-dise targets which make an
effective contribution to military action and whasgal or partial destruction, capture or
neutralization offers a definite military advantaigethe circumstances ruling at the
time. On the contrary, according to the 2002 UStl@octrine for Targeting, the
military advantage does not have necessarily taégnite’. Accordingly, the United
States considers lawful the bombing of a broadegstation even if it is just used for

2% The only exception is the 1977 Additional PrototoArt 1 (4) of which takes into account ‘armed
conflicts which peoples are fighting against cotromination and alien occupation and againsstaci
regimes in the exercise of their right of self-detimation, as enshrined in the Charter of the UWhite
Nations and the Declaration on Principles of Instional Law concerning Friendly Relations and Co-
operation among States in accordance with the &haftthe United Nations’. The Protocol, however,
does not provide for specific rules for this kinfloonficts, but submit them to the same provisiass
those for international ones.

215 See, eg, the 2002 US Joint Doctrine for Targetini-4.

216 Kupreski Judgmentbove n 20 para 525.
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propaganda purposes, regardless of its being p#reanilitary communication system,
and also admits the attack on economic facilitidsctv indirectly but effectively
support the enemy’s warfighting capabilities. Sgechvisions are not consistent with
customary international humanitarian law and regmesheius in bellocounterpart of
President Bush’s unorthodox approaclusad bellum

The most recent armed conflicts also show a tremeéuitds a new concept, the so-
called ‘effects-based warfare’, according to whndt all military objectives need to be
destroyed. The very definition contained in Artid@ (2) of Additional Protocol |
considers not only the destruction of the objectilbat also its neutralization, ie
‘denying the use of an object to the enemy withoetessarily destroying it%’ For
instance, while the integrated Iragi electric gnised both by the military and by
civilians, was treated as a military target by tbealition strategic planners during
Operation Desert Storm causing widespread criticib® US aircraft attacked electric
generating installations in Kosovo in such a way tascause only temporary
incapacitation through the use of graphite bomlssfah as we know, in Afghanistan the
Coalition did not attack economic objectives (littas to be recalled that the industrial
infrastructure of that country was virtually nonisggnt), and in Operation Iraqi
Freedom the destruction of economic and electriwgpdfacilities was limited to the
minimum extent possib@® Nevertheless, the new, more cautious approacHrdar
demonstrating a change in tbeinio juris, can be explained in the light of the new
American military strategy, aimed at causing maximimpact but minimum damage,
in order to preserve infrastructures and so fatditthe reconstruction of the post-war
occupied enemied?

"M Bothe KJ Partsch WA Solf above n 197 at 325.

18 See the Rules of Engagement distributed to théViligary Forces in Irag, according to which attacks
at the enemy infrastructure, lines of communicatiod economic objects must be aimed at disablidg an
disrupting, avoiding distruction if possible (refaat in Human Rights Watch above n 49 at 138-139).
19T Garden above n 56 at 709-710.
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