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Comparing universal jurisdiction in Europe and in Latin 
America: a vehicle for international justice or for colonial 
reckoning?
Alexandra Fowler*

University of Westminster Law School, London, United Kingdom

ABSTRACT  
A particular concern in recent years has been the limited options for 
prosecutions of persons responsible for atrocities in States not 
amenable to ICC jurisdiction. The need for accountability for 
atrocities builds on long histories of human rights and 
humanitarian law practice, both treaty-based and customary in 
nature, which has been driven also by the work of the ECtHR and 
the IACtHR mechanisms. At the domestic level, ever since the 
Pinochet decision, universal jurisdiction (UJ) has been considered 
a promising way to fill the lacuna. Indeed, some commentators 
have observed a resurgence in the use of UJ in recent years 
based on a number of trials of ex-ISIS and Syrian regime 
members in European courts. Yet UJ as it has been practised has 
serious limitations. While there are exceptions, many European 
states are steadily turning the exercise of UJ into the application 
of extraterritorial jurisdiction based on active or passive 
personality, especially in relation to their former colonies. In Latin 
America too, there have been some recent examples of 
investigations and prosecutions on the basis of ‘pure’ UJ, but the 
vast majority of exercises of jurisdiction are in furtherance of 
extraditions, particularly at the behest of former colonial powers. 
This article compares the recent uptick in European and Latin 
American usages of UJ, concluding that to date both regions still 
exhibit little appetite for pursuing ‘pure’ UJ. It warns that 
significant colonialist pressures in both regions threaten to limit 
this crucial mechanism for international justice.
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1. Introduction

International criminal law depends to a large degree on nation States being primarily 
responsible for carrying out justice for the most serious international crimes. The avail
ability of universal jurisdiction (‘UJ’) is crucial in the fight against impunity, as the idea 
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that war-torn States would or could hold independent and credible trials to international 
standards – even of the worst perpetrators – is often quite fantastical. Furthermore, inter
national criminal tribunals often lack the capacity to bring defendants to justice and have 
significant jurisdictional limitations, putting those responsible for offences beyond their 
reach.

Although a number of European States have exercised UJ against foreign accused and 
the number of cases has been on the rise, the practice of UJ has not blossomed as 
expected. UJ is still overwhelmingly exercised by a minority within Europe, and 
despite promising advances in recent years in which a variety of States have relied on 
a form of UJ to bring charges against foreign accused, UJ has generally been exercised 
by former colonial powers when the victims have been their nationals. Further, when 
the accused is a national of the forum State, the State has focused on bringing charges 
other than for international crimes. In Latin America too, a small minority of States 
has been active in bringing UJ cases and the colonial link is also apparent, as Latin Amer
ican States have overwhelmingly been concerned with bringing charges against accused 
from their former colonial powers for atrocities committed against their nationals.

This article argues that although ‘UJ’ – albeit in many cases more correctly forms of 
extraterritorial jurisdiction – is on the rise in both Europe and Latin America, it risks 
continuing to become a form of colonial score-settling unless all States embrace the 
opportunity it affords to become a mechanism for truly universal justice. Part 2 of the 
article gives an introductory overview of the nature of UJ, while Part 3 examines the exer
cise of UJ in Europe, from Belgium’s flagship legislation through to recent colonial exer
cises of UJ. Part 4 examines Latin America’s practice of UJ, particularly that of Argentina 
which has been most active. Part 5 looks at both regions’ recent approach toward using 
UJ to address atrocities in Africa, highlighting again the risks of being seen to dispense 
justice infused with colonialism. Part 6 concludes that UJ in both Europe and Latin 
America need a reset to avoid being characterised more often than not as exercises of 
parochialism.

2. An overview of universal jurisdiction

UJ in its pure form allows a forum State to bring to trial accused persons who are not its 
nationals in circumstances where the victim is also not a national and the alleged crime 
did not occur in the forum. The international crimes subject to UJ include grave breaches 
of the Geneva Conventions (war crimes),1 genocide (as per the Genocide Convention2), 
and torture (as per the Torture Convention3). The requirement to investigate and, if 
appropriate, prosecute or to extradite to another State willing and able to do so (aut 
dedere aut judicare) has also entered into customary international humanitarian law. 
Although crimes against humanity are not yet the object of a distinct convention, 
those States and academic writers who claim the right to act unilaterally to assert UJ 
over persons committing such acts invoke the concept of acting as ‘agents for the inter
national community’.4 As further noted in the Separate Opinion of Judges Higgins, 
Kooijmans and Buergenthal in the Arrest Warrant case, 

‘[w]hile no general rule of positive international law can as yet be asserted which gives to 
States the right to punish foreign nationals for crimes against humanity in the same way 
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as they are, for instance, entitled to punish acts of piracy, there are clear indications pointing 
to the gradual evolution of a significant principle of international law to that effect’.5

At the base of UJ is international agreement that some crimes are so heinous that the 
entire international community has an interest in their suppression. The Separate 
Opinion also stated that although there was no duty to extend national jurisdiction to 
cases where the alleged crime occurred outside its territory and its nationals were not 
involved, States may choose to do so. That is, 

‘[t]hat there is no established practice in which States exercise universal jurisdiction, prop
erly so called, is undeniable. As we have seen, virtually all national legislation envisages links 
of some sort to the forum State; and no case law exists in which pure universal jurisdiction 
has formed the basis of jurisdiction. This does not necessarily indicate, however, that such 
an exercise would be unlawful’.6

Additionally, there was nothing in national case law which evidenced an opinio juris on 
the illegality of UJ. The PCIJ in the Lotus Case had earlier confirmed that international 
law allowed States ‘a wide measure of discretion’ to extend their jurisdiction as far as they 
wish, providing they do not fall foul of any prohibitive rule.7

Further, the Separate Opinion stated that no territorial presence is required for the 
exercise of jurisdiction where the offence violates the fundamental interests of the inter
national community. States may exercise UJ as long as procedural safeguards for the 
defendant are respected, which include first offering the State of nationality the chance 
to prosecute, and ensuring there is independence of the prosecuting authority from 
the political arm of the State.8 Much lies within the discretion of Public Prosecutors; 

‘[i]n common law and civil law legal systems it is the responsibility of the Public Prosecutor 
to determine whether the prosecution of an international crime is pursued. The level of this 
discretionary power and the considerations to be taken into account in making the decision 
vary [considerably] from State to State’.9

In the UK, for example, the consent of the Director of Public Prosecutions is required in 
order for an arrest warrant to be issued against persons accused of having committed 
grave breaches of the Geneva Conventions.10 The decision to launch a case thus 
depends inter alia on to what extent the Public Prosecutor is independent from his/ 
her government, as well as naturally being influenced by bilateral or other political 
imperatives.11

While membership of the Rome Statute of the International Criminal Court has seen 
all European States adopt (in the cases of Denmark and Italy, be in the process of adopt
ing) legislation defining war crimes, crimes against humanity and genocide,12 there is 
some variation in the crimes provided for. Belgium, Switzerland and the Netherlands 
are well known as having enacted legislation enabling the prosecution of international 
crimes committed during non-international armed conflict, while other European 
States have not. In Latin America, many States have dictated provisions on UJ mostly 
on the basis of conventional obligations, and sometimes over crimes under customary 
law, such as piracy or the slave trade.13 A couple of States in the European and Latin 
American spheres have provided for UJ for acts not yet widely regarded as international 
crimes, such as ecocide (Belarus and Colombia),14 while Costa Rica’s law allows UJ for 
terrorism and its financing as well as for international crimes.15
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All that said, Principle 1 of the Princeton Principles on Universal Jurisdiction (2001)16

makes clear that the person needs to be present before the competent judicial body. This 
clearly eschews cases of UJ in absentia. Indeed, many States do require at least a custodial 
nexus to exercise UJ. Yet even if the State has the accused in custody, this does not mean 
that a prosecution will go ahead. In some States it is possible for an individual or a group 
to initiate proceedings in respect of an extraterritorial crime; indeed, some of the most 
prominent early examples of UJ cases commenced in this manner. In fact in some (Euro
pean) jurisdictions (Belgium and others) some of the most prominent examples of UJ 
were launched by individuals or victims’ groups. Unfortunately, however, this mechan
ism has now for the most part been closed off under political pressure.

Regardless of the clear existence of the principle in both customary and conventional 
international law, it is up to each individual State as to whether it legislates for UJ, 
whether it covers crimes committed only during international conflict or also crimes 
committed in non-international conflicts, or only certain crimes. This of course 
reflects the fact that domestic implementation is not necessary under international 
law. Although technically UJ does not depend on the enactment of national legislation, 
Principle 3 of the Princeton Principles reminds States that their national judicial organs 
may rely on UJ even if their national legislation does not specifically provide for it.

That said, having laws on the books is crucial so that the domestic prosecution and 
trial process can go ahead smoothly. Following a major international survey in 2012 
Amnesty International concluded that 163 countries allowed UJ over at least one 
crime under international law17 – torture, war crimes, crimes against humanity, genocide 
(or the traditional one, piracy) – although this figure includes States which have had to 
enact implementing legislation in accordance with their membership of the Rome 
Statute, which does not equate to UJ per se.18

3. Defining UJ in Europe

3.1. Revision

Critics have cautioned that UJ may be applied, not in the pursuit of international justice, 
but to serve the interests of powerful Western States. For example, Kontorovich writes 
that ‘far from being used as a tool of global policing, the UJ doctrine is, in practice, 
used to protect the parochial domestic interests of the prosecuting [S]tate’; this being 
because despite the promise of justice for international crimes in unconnected jurisdic
tions, in ‘the overwhelming majority of cases’ the forum State actually has a direct, differ
entiable, parochial connection with the offense.19 So while the nominal purpose of UJ is 
to allow States to prosecute crimes without any nexus to the offense – to enforce a truly 
global legal order – in practice it has often been used by States in cases where a nexus 
(particularly a parochial – even colonial – one) exists.20

This criticism is well-founded. For example, Italy has been concerned with bringing 
the perpetrators of Latin American atrocities to justice in exercises of jurisdiction on 
the basis of passive personality. In late 1992 there was the discovery in a police station 
in Asunción of the ‘Archives of Terror’, which described the fate of tens of thousands 
of Latin Americans secretly kidnapped, tortured and murdered by the armed forces 
and the secret services of Chile, Argentina, Uruguay, Paraguay, Bolivia and Brazil 
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during Operation Condor (the U.S. counterinsurgency strategy implemented in Latin 
America during the 1970s and 1980s). Italian prosecutors initiated a criminal investi
gation into the disappearance and murder of dozens of Italians who had been among 
the Condor victims,21 and finally, in 2021 Italy’s Supreme Court confirmed the conviction 
and life sentences of 14 former security officials and military personnel from Chile and 
Uruguay.22

Spain has also been active, but this has not been without a colonial context – it was 
Spain’s own marginalisation of indigenous communities in pre-independence societies 
that laid the seeds for later political repression, thereby giving rise to future atrocities 
cases. Indeed, Guatemalan courts have reasoned that the extreme violence perpetrated 
on indigenous Mayans in Guatemala was the product of the racism that has marked 
relations with Guatemala’s indigenous peoples dating from Spanish colonial times.23

So while Spain is prominent in dispensing justice, this clearly suggests its responsibility 
at least in moral terms. To this extent, Spain prosecuting Latin American crimes could 
thus be viewed as an attempt to remedy in part its own past failings – or less charitably, 
to police those post-colonial governments.

Spain’s liberal Ley Orgánica del Poder Judicial (LOPJ – Organic Law of the Judicial 
Power) was passed in 1985 and granted Spanish courts’ jurisdiction over international 
crimes in any territory.24 The first use of this law was the prosecution of Adolfo Scilingo – 
in 2007 the Spanish Supreme Court found Scilingo guilty of crimes against humanity and 
sentenced him to 1084 years in jail.25 The case ‘ … marked the first time in history a 
national court had processed and convicted an individual for crimes against humanity 
committed in another country’.26 Following this case, Spain went on to successfully pro
secute another Argentinian, Christian von Wernich, a former police chaplain, for his role 
in ‘Dirty War’ disappearances, torture and killings.27 Victims groups then pushed for 
Spain to assert jurisdiction over General Augusto Pinochet for (inter alia) crimes 
against humanity against Peruvian indigenous communities during the 1960s and 
1970s.28

Spain’s UJ law has also been used for crimes in Guatemala. The early case of Menchu 
Tum v Montt (the Guatemalan Genocide Case) was brought in Spanish courts against 
former Guatemalan Head of State Efrain Rios Montt, for international crimes committed 
against the indigenous Mayan Ixil community. In contrast to the successful outcome in 
Pinochet, the Spanish Audiencia Nacional and Tribunal Superior construed the LOPJ to 
require a link to Spain,29 butthis stance was reversed on appeal to the Spanish Consti
tutional Court30, which fully endorsed the principle of ‘pure’ UJ, stating that inter
national justice was ‘a shared interest of all States’.31

Notwithstanding the Spanish Constitutional Court’s endorsement of UJ, in 2014 Spain 
adopted legislation curtailing the LOPJ by excluding the possibility of conducting trials in 
absentia.32 In 2020, Spain was able to extradite former El Salvadoran Army Colonel Ino
cente Montano Morale, formerly El Salvador’s Deputy Minister for Public Security, from 
the US to stand trial for the 1989 killings of five Spanish Jesuit priests.33 This prosecution 
proceeded with the accused in custody and on the basis of passive personality, which 
reflected the more parochial Spanish approach to jurisdiction in recent years.

The fate of Belgium’s formerly very liberal UJ law is well-known,34 but it should also 
be noted that other European States (such as Germany35 and Sweden36) as well as the 
UK37 also used to have expansive views on legal reach in their domestic laws. 
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However, in the years in the wake of the Belgian example they either saw no motivation 
to use them or found grounds to cut back on prosecutions by adopting measures such as 
requiring the suspect’s presence in the forum, requiring government approval38 or other 
conditions to be satisfied,39 or deferring to foreign policy priorities.40 As such, many 
European States have enacted or amended their law to only the minimum required by 
international law to meet the requirements of the Geneva Conventions, which requires 
the prosecution of crimes committed on its own territory or by its own nationals in 
foreign fora. Adanan asserts that ‘[t]hese legislative changes are the result of the deterio
ration in international relations with [S]tates whose nationals were the subject of [UJ] 
proceedings’41 – this is clearly the case for some high-profile examples, but it should 
be noted that the central obligation of the Ljubljana-The Hague Convention on Inter
national Cooperation in the Investigation and Prosecution of the Crime of Genocide, 
Crimes against Humanity, War Crimes and other International Crimes, adopted in Slove
nia in 2023, requires States to establish jurisdiction over defendants found on their ter
ritory (unless they extradite or surrender them to an international tribunal) – this is 
another indication that UJ is now only required in less than its ‘pure’ form.

For its part, the European Court of Human Rights (ECtHR) has assisted European 
states’ application of their extraterritorial criminal laws. The main issue in contention 
in UJ cases in the ECtHR has been the principle of legality in Article 7 of the European 
Convention on Human Rights and Fundamental Freedoms (no retroactive application of 
criminal law, and criminal law and penalties are accessible and foreseeable), where the 
Court’s rulings in such cases as Kolk and Kislyiy v Estonia42 and Kononov v Latvia43

have upheld the State’s interpretation of its obligations. As far as genocide goes, in 
Jorgic v Germany the Court confirmed the State’s position that it had the erga omnes obli
gation to punish genocide and could thus exercise its UJ on an extraterritorial basis and 
regardless of the nationality of the accused, thus confirming the position of other national 
and international courts.44 This was a useful reaffirmation of the content of extraterritor
ial jurisdiction for genocide. Whilst many member States of the Convention now allow 
for UJ for genocide by foreigners of foreigners in foreign territory, at least if the 
accused is within the jurisdiction, only very few cases – such as those under Spain’s pre
viously liberal law (notably Pinochet) – have actually been brought.

Thus there is mounting evidence that over the first two decades of the twenty-first 
century the practice of UJ in Europe has evolved into a more conservative and limited 
form – one that has not taken advantage of the rich opportunity envisaged in the 
Arrest Warrant Case.

3.3. Resurgence?

In Europe there has however been a recent reversal of this apparent trend. Over the past 
15 years Langer and Eason have noted that the geographical distribution of UJ com
plaints within Europe has shifted. They note that the number of complaints filed in 
Belgium and Spain has dropped sharply (this tallies with the introduction of legislation 
limiting the use of previously liberal laws in those two States). Interestingly however, 
Germany and France are now hosting significant numbers of cases, and the Nordic 
States –Denmark, Finland, Iceland, Norway and Sweden – have also quietly assumed a 
more significant role.45
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Nearly all accused have been non-State actors, African figures (government and 
militia), and former Syrian government officials. In 2019 there were 22 countries of com
mission, 16 countries of prosecution and at least 207 persons under investigation. Eleven 
accused were on trial, and 16 had been convicted. These numbers represented an increase 
of 40% over the figures in 2018.46 Just in relation to Syria, in 2020 there were 25 ongoing 
cases against former Syrian officials in Austria, France, Hungary, the Netherlands, 
Norway, Spain and Sweden, with four resulting in convictions and another three at 
the trial stage.47 Overall, there has been an increase of roughly 500 cases in total 
between 2019 and 2022.48 In 2023 trials or appeal hearings were to take place in 
Finland, France, Germany and Sweden for crimes allegedly committed in Rwanda, 
Sierra Leone, Sudan, and Syria.49

While these figures suggest a resurgence for UJ, the reality is more nuanced. For 
instance, many convictions in recent years in European courts, particularly those in 
Germany and France,50 of suspects bearing the nationality of the forum State have in 
fact been for terrorism, not for international crimes.51 For instance in Germany, it is 
reported that since 2015 there have been more than 32 convictions of female former 
ISIS members for terrorism, but only a tiny minority for international crimes of genocide 
or crimes against humanity.52 Paulet gives a number of reasons for this: 

‘In many States [for instance the UK, Germany and Switzerland] the same units are in 
charge of prosecuting both types of crimes … In the context of scarce resources, it is a 
zero-sum game: prosecutions for terrorism multiply at the expense of prosecutions for inter
national crimes’. After all, prosecutions for international crimes are long and complex, 
requiring significant expertise and resources – ‘more elements must be proved, and prose
cutors are usually required to find and interview witnesses and survivors abroad, collect evi
dence in a context with which they are unfamiliar – and sometimes even conduct their 
investigations without seeing the crime scenes at all’.53

The same fact circumstances may be insufficient to prove international crimes but may 
lead to a conviction for terrorism-related offences. This makes sense, as many States have 
a much lower threshold for terrorism than for war crimes or crimes against humanity. 
Again, as noted by Paulet: 

‘States have increasingly prosecuted suspects under charges of terrorism rather than inter
national crimes. [This is an] apparently reasonable choice: suspects appear faster in court, 
after shorter investigations requiring fewer resources. And yet … terrorism and inter
national crimes have fundamentally different legal bases and using the former to the detri
ment of the latter comes with significant drawbacks’.

The drawbacks are several – first, laws against terrorism do not cover atrocities com
mitted by State agents. Similarly, charges of terrorism do not encompass the full scope 
of human rights violations entailed in international definitions of war crimes, crimes 
against humanity or genocide (for instance, the targeting of a particular ethnic group 
is not punished by terrorism charges per se). While obtaining terrorism convictions 
appears more attractive from a domestic political perspective, not prosecuting them as 
international crimes diminishes the importance of such crimes. Additionally, as terrorism 
is a threat to State security whereas international crimes often target individuals, this 
means a much-reduced role for victims (as initiators of prosecutions, and as providers 
of testimony) in the prosecution of such crimes, and less consideration of satisfaction 
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and justice for those harmed.54 The exception is where ‘cumulative charging’ has been 
employed – where charges for international crimes are added to the existing principal 
charge of terrorism. This has been employed in a minority of cases to date – most 
recently in the Islamic State-related Jennifer W,55 Nadine K56 and Taha al-Jumailly57

cases – and there is much scope for an increase in this practice.
As far as prosecutions of non-nationals and non-residents go, Germany has also been 

active.58 Germany’s interest in flexing its prosecutorial muscle has been heightened with 
the entry into the country of nearly one million migrants from conflict zones, especially 
Syria. Among the arrivals have been witnesses and victims as well as some perpetrators, 
making it much easier to prosecute cases. The result has been a slew of low-level cases in 
German courts, such as that of Eyad al-Gharib59 and that of Anwar Raslan.60 These inves
tigations have been assisted by the fact that since 2011 German authorities have main
tained a ‘structural investigation’ into State-sponsored war crimes in Syria,61 as well as 
into alleged crimes by Islamic State.

While the German law is liberal on the face of it, it has (like the revised Belgian law and 
the French, Swiss and Spanish laws) been fettered by the requirements that firstly, the 
case cannot proceed without the suspect’s presence in Germany, and secondly, the 
Federal Prosecutor must agree to open any UJ case. Regarding the latter, to date there 
has been great reluctance on the part of the Federal Prosecutor to investigate or bring 
cases targeting high-ranking foreign officials, particularly if the case may involve ‘extra
ordinary rendition’.62 This is so even in cases where Germany has had a direct interest 
(on the basis of passive personality), such as against former U.S. Defence Secretary 
Donald Rumsfeld for the bungled 2003 kidnapping and ‘enhanced interrogation’ of 
German national Khaled el-Masri in Skopje, Macedonia, and in Afghanistan.63

Bucking this trend is a rare case filed in March 2021 by Reporters Without Borders 
against Saudi Crown Prince Mohammed bin Salman for the murder of reporter Jamal 
Khashoggi and the detention of dozens of other journalists; clearly the Federal Prosecu
tor’s agreement to proceed was due to a perception that Germany had ‘safety in numbers’ 
with other governments. (that said, the forum requirement must still be met, thus making 
the Crown Prince’s actual prosecution unlikely).

Apart from cooperation with other European powers, France has hosted its own UJ 
litigation against a range of Syrian figures found in France, the latest being the Nema 
and Chaban cases in the Cour de Cassation.64 Although French UJ law is confusing 
and contains a number of restrictive pre-conditions to the exercise of jurisdiction, the 
law has also been flexed in recent years in bringing a range of suspects in its former 
African colonies to justice. Most recently, in July 2022 a French court found a former 
Rwandan prefect guilty of complicity in genocide and crimes against humanity com
mitted during the Rwandan genocide in 1994. This was followed in November 2022 
by the conviction of the former Liberian commander of the ULIMO rebel group for 
crimes against humanity and torture committed during the first Liberian civil war 
(1989–1996).65

Overall, a renaissance for UJ in Europe in terms of numbers may be indicated,66 but it 
is clear that European UJ in recent years has often been focused on other crimes, operates 
within limited circumstances, and plays it safe with prosecutions of persons from former 
colonies – assuming they can be found in the forum. This dovetails with Langer’s obser
vation of Europe’s general move away from an interventionist ‘global enforcer’ model of 
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UJ in which States have a role in preventing and punishing the commission of core inter
national crimes committed anywhere in the world, towards a ‘no safe haven’ model as 
resources are devoted almost exclusively to prosecutions involving defendants who are 
residents, asylum seekers or people otherwise present in their territories.67 That is, the 
exercise of nationality or passive personality jurisdiction, not UJ as such.

4. Latin American perceptions and practice of UJ

4.1. Renewal?

In their 2019 paper Langer and Eason however documented ‘a quiet expansion’ in the use 
of UJ globally – that is, there have been setbacks for UJ in parts of Western Europe, but 
‘this same period has seen breakthroughs in the use of this practice elsewhere in the world 
as a growing number of States – in both the developed and developing world – have 
hosted or undertaken UJ litigation’.68 Moreover, these are not just initial complaints 
and investigations, but formal prosecutions and even trials. Part of the reason for this 
is a search by victims and NGOs for new venues to bring cases, and an ‘extraterritorial 
backfire effect’ against certain European States, Spain in particular.69

As mentioned already, Latin America has laboured under a lengthy history of colonial 
oppression and exploitation (three centuries of Spanish and Portuguese rule), the deficits 
of which in many respects set its societies up for long-term social and political conflict, 
such as the anti-revolutionary military regimes and civil conflict of the 1970s and 1980s.70

During this era, many countries suffered mass civilian casualties from gross human rights 
abuses (torture, disappearances, crackdowns on dissent), which were followed by a slew 
of generous amnesty provisions for senior and even junior junta officials alike which 
appeared to put accountability for any of these atrocities out of reach. Since the brutal 
‘State terrorism’ of ‘Operation Condor’,71 most Latin American countries have made sig
nificant efforts to break with their autocratic pasts and are now firmly committed to 
democratic ideals and the protection of human rights.72 Even so, making headway on 
justice, peace and reconciliation has been difficult due to a range of post-conflict 
intractabilities.73

One indication of this about-face is that many countries in the region are embracing 
the ICC’s complementarity scheme (to promote, progress, and buttress existing domestic 
legal institutions in order to prosecute/prevent international crimes), as well as the norms 
of the Inter-American legal system in-order to realign themselves with the international 
community. For its part, the Inter-American Commission on Human Rights (IACHR) 
has noted that only the proper utilisation of the domestic judicial system to investigate, 
prosecute, and (if necessary) punish, will suffice to achieve full and comprehensive justice 
for the domestic population.74 As such, countries previously unwilling to address past 
human rights violations have now committed themselves to the Rome Statute of the 
ICC75 and to international justice.

With the signing of the Inter-American Democratic Charter on 11 September 2001 
Organisation of American States (OAS) member States (including all of Latin America 
except for Cuba) committed not only to maintaining and strengthening democracy, 
but also to enshrining the essential elements of a democracy. Examples include the 
respect for human rights and fundamental freedoms, the exercise of power on the 

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 9



basis of the rule of law and popular will, and the transparency of government activities.76

Additionally, the IACHR has been increasingly active (albeit from a low base) in support 
of human rights in the region, and the Inter-American Court of Human Rights (IACtHR) 
has reached a series of significant decisions on the State’s obligations regarding funda
mental human rights.77

This volume of activity has had an impact within individual States themselves, helping 
their own reckonings with the past and strengthening their internal justice and account
ability systems. For example, the Pinochet trial in the UK was a significant external stimu
lus for Chile which, in the years since, has taken key steps toward accountability for 
crimes during the Pinochet era. Argentinian legislators have nullified their country’s 
amnesty laws and judges have been emboldened to prosecute members of the former 
military junta, including those still serving. Delagrange notes that Chile and Argentina’s 
monist constitutional structures (which allow international conventions to have consti
tutional weight and thus place a premium on international law) have assisted this 
process.78 The discovery of the Operation Condor abuses has helped to catalyse a 
series of cases reckoning with the past, particularly in Chile and Argentina. In the 
IACtHR Case of Goiburu et al v Paraguay the State’s acquiescence was considered as a 
‘positive contribution to these proceedings’ which allowed the truth of the facts and 
merits of the case to be put on record, thus allowing a form of reparation and satisfaction 
for victims as well as a way of helping to prevent similar acts from occurring.79

Yet Latin America’s nouveau internationalist motivation has often been accompanied 
by bureaucratic inefficiencies in particular and/or the caveat that the past be hidden 
behind a veil of immunity. Passing legislation that will effectively implement obligations 
regarding international crimes and requirements regarding privileges and immunities 
has been a difficult process for many Latin American States.80 This is despite the fact 
that the IACtHR affirmed in Goiburu the jus cogens nature of full jurisdictional assistance 
in bringing such crimes to justice.81 There are a number of issues inhibiting Latin Amer
ican States’ full adherence to the Rome Statute, among them issues regarding compatibil
ity with domestic constitutions on issues such as life sentences, extradition of nationals, 
and of course, amnesty laws. Even Latin American States which have ratified the Rome 
Statute have been slow to adopt implementing legislation due to strong hegemonic 
pressure from the U.S., as well as internal pressure from domestic factions fearing pro
secution.82 Although UJ exists separately from ICC jurisdiction,83 this has also been so 
for UJ cases in domestic courts. Mendez and Tinajero-Esquivel note this two-faced 
approach as follows: 

‘Many [Latin American] countries have proclaimed their adherence to international human 
rights treaties, and some have even included these principles in their constitutions. Many 
Latin American countries have taken other important steps toward taking their inter
national human rights obligations seriously. Yet when … Pinochet was arrested in 
London on October 16, 1998, Latin America rallied behind Chile in public opposition to 
any notion of extra-territorial criminal jurisdiction’.84

It is against this backdrop that a number of Latin American States have taken tentative 
steps forward with the passage of legislation allowing UJ over war crimes and crimes 
against humanity.85 The clear standout is Argentina. Historically, Argentina has 
applied the territoriality principle of jurisdiction, even ‘though it has long been party 
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to treaties that include extraterritorial provisions.86 Argentina was one of the ‘like- 
minded’ States that pressed for the creation of the ICC and it was one of the most 
active during the drafting and negotiation phase in Rome. Argentina signed and 
ratified the Rome Statute early and passed domestic implementing legislation, although 
it has had limited dealings with the ICC since.87 Despite this internationalist bent, Argen
tina has no domestic legislation explicitly providing for UJ; rather, it relies on s118 of its 
Constitution which envisages trials for crimes ‘committed outside the territory of the 
Nation against public international law’ (crímenes contra el derecho de gentes), irrespec
tive of where the crimes are committed.88 Up until 2021, Argentina had conducted 96 
investigations on the basis of UJ.

The first was when a group of victims of Franco-era crimes in Spain initiated proceed
ings before the Argentine courts. The first instance judge at the time closed the case on 
the basis of a lack of jurisdiction, but the Court of Appeal reversed that decision.89

Accordingly, Rodolfo Martín Villa, Spain’s Interior Minister from 1976-1979, was 
indicted on four counts of aggravated homicide. However, efforts since to have the 
accused detained in Madrid and extradited to Argentina have been fruitless due to 
Spain’s amnesty law. It is reportedly unlikely that the case will proceed, which is a 
deeply disappointing outcome considering the ‘hundreds’ of Franco-era Spanish 
victims who had placed their hopes in this fledgling attempt at UJ90 (even ‘though the 
indictment was not for international crimes per se).

There have been other notable cases. In 2009 an Argentinian judge asked for Interpol 
arrest warrants to be issued for former Chinese President Jiang Zemin and former State 
Security chief Luo Gan for crimes against humanity in relation to the persecution of the 
Falun Gong movement.91 China was of course critical of the move, and requested it be 
‘properly handled’ in advance of the then upcoming visit of Argentina’s President to 
China.92 Indeed, it appears that the case has been dropped as there has been no progress 
since.

In late 2018 Human Rights Watch lodged a case with Argentinian authorities against 
Saudi Crown Prince Mohammed bin Salman for alleged war crimes in Yemen, for the 
torture of Saudi nationals and for the murder of reporter Jamal Khashoggi. The case 
was apparently motivated by the opportunity afforded by the Crown Prince’s then immi
nent visit to Buenos Aires for the G20 summit.93 However, while inquiries were 
being made of Turkey, Yemen and Saudi Arabia (among others) to ascertain whether 
investigations were taking place there, the Crown Prince left Argentina. Argentinian pro
secuting authorities sent a rogatory commission to Turkey in September 2021, but there 
has been little further progress on the case.

The most recent Argentinian case has concerned the persecution of the Rohingya 
people in Myanmar. In 2019 the Burmese Rohingya Organisation UK (BROUK) filed 
a lawsuit before Argentinian courts against senior Myanmar officials (including former 
State Councillor Aung San Suu Kyi) for alleged genocide and crimes against humanity.94

After initial uncertainties about overlap with the ICC investigation,95 testimony has since 
been taken remotely from six survivors of sexual assault.96 The Argentine investigation is 
proceeding in parallel with the ICC’s work, which actualises the call by the UN Fact- 
Finding Mission on Myanmar for UN member States to exercise jurisdiction (including 
UJ) to investigate and prosecute serious international crimes as part of wider efforts to 
bring the Myanmar officials responsible to justice.97
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It might be said that going after international crimes is a way of deflecting political 
attention from Argentina’s own unfinished reckonings with the past. It may be a case 
of judges using liberal forum laws to go after low-hanging fruit. Perhaps it is a way of 
fulfilling justice and democratic longings, as expressed through Argentina’s affiliation 
with ICC and IACHR ideals. Or perhaps it is about strengthening Argentina’s own 
internal processes by using domestic processes to realise justice for atrocities elsewhere; 
as Roht-Arriaza has observed, ‘[t]ransnational prosecutions can catalyse domestic prose
cutions’.98 This may mean Argentina’s usage of UJ could also benefit other Latin Amer
ican States by helping to build a region intolerant of future abuse.

4.2. Reluctance

All that said, and perhaps reflecting its geopolitical position, Argentina’s relatively 
regular flexing of its UJ muscles have not yet resulted in any substantive trials, much 
less convictions. Further, it is clear that there has not been any invocation of UJ by 
other Latin American States to anywhere near the same extent as has occurred in 
Argentina.

Chehtman notes that Latin American States have constantly had to face different 
forms of imperialistic influences and interventions – at first it was European conquest, 
then the threat of recolonisation. In the twentieth century there was an increasingly inter
ventionist U.S. (the Monroe doctrine and the Roosevelt corollary, as well as direct and 
indirect interventions in Latin America during the Cold War, including Operation 
Condor), and in the twenty-first century the U.S. has made it its policy to thwart the 
ICC wherever it has attempted to grow roots.99 This has been no more apparent than 
in the U.S.’ approach toward Latin America and the OAS,100 and despite the fact that 
past case law of the U.S. itself has on occasion invoked UJ.101 At the same time, Latin 
American States have faced serious challenges from within their borders by radical dis
sident political groups and criminal organisations. All these influences have shaped Latin 
American States in similar ways, such as prompting them to be historically strong defen
ders of the principle of non-intervention in their internal affairs.102

While many Latin American States have introduced provisions on UJ into their Crim
inal Codes, mostly on the basis of treaty obligations and sometimes over crimes under 
customary law (such as piracy or the slave trade),103 several of these extensions are con
nected (predictably) to U.S. policy such as its ‘war on drugs’, its ‘war on terror’, and its 
fight against corruption.104 Indeed, there are a number of instances in recent years where 
the U.S. has managed to pressure different Latin American States to extradite defendants 
to stand trial in U.S. courts in pursuit of these agendas, although in many of these 
instances the relevant Latin American government has used the U.S.’ hegemonic reach 
for its own interests (domestically to neutralise rival political influences or cover up scan
dals, or bilaterally to win favours such as trade agreements or economic aid).105 There are 
also instances where Latin American States have managed to thwart U.S. efforts through 
‘covert blocking’ (that is, utilising arguments which seek to minimise political confronta
tion with the U.S. administration, while not complying with US extradition requests).106

Although Latin American States keenly reject outside pressure, their resistance to U.S. 
efforts ‘seems largely based on the economic or political capital of individual defendants, 
rather than on some form of anti-imperialist or regionalist sensibilities’.107
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Even so, on paper Latin American States appear to have embraced extraterritoriality 
(on the basis of active and passive personality) with ‘remarkable enthusiasm’, despite 
most States subjecting their extraterritorial reach to a number of different, self- 
imposed limitations.108 This has led to a significant number of extraditions within the 
region as different States have attempted reckonings with their ‘Dirty War’ pasts.109

Extradition has also occurred on occasion to and from former colonial powers on the 
basis of active or passive personality.110 However, leaving aside extraditions (including 
those to or from Europe), the ambitious provisions on UJ throughout the region have 
rarely been invoked. Apart from Argentina (whose UJ investigations (above) have yet 
to bear any fruit), by 2021 there had only ever been five other investigations in the 
region initiated on the grounds of UJ per se.111 This indicates that despite their tacit 
enthusiasm, Latin American [S]tates have generally ‘followed a much more cautious, 
even indifferent approach towards exercising their normative powers abroad’.112

Moreover, it should be noted that the contribution of the Inter-American human 
rights system to UJ in the region has differed from the contribution of the European 
system to UJ in Europe. Whilst proceedings in the IACtHR have helped catalyse Latin 
American States’ reckonings with the past, this has not been the case in the ECtHR 
where there have been few cases and far less evidence of the same effect on member 
States. Further, in the Inter-American system it is to be noted that access to justice 
issues more often than not have involved the claimants’ attempt to access information 
about what happened to their relatives, whereas in the European Court access to 
justice has overwhelmingly been about whether the State has exceeded its power in char
ging and convicting, or approving the extradition of, the defendant. Whatever their 
differences however, many UJ cases tend to be characterised by long and complex argu
ments about whether national law and international law have both criminalised the 
conduct at issue in the same way, which goes to the concept of nullum crimen nulla 
poena sine lege (no crime, no punishment without law) – a fundamental tenet of both 
systems.

5. Comparing Europe and Latin America’s UJ over crimes in Africa

Like their former colonies in Latin America, the concept of UJ has allowed European 
powers to target their former African colonies with investigations. France has been par
ticularly proactive, with more than 14 investigations and/or trials currently on foot cov
ering Liberia, the CAR, Sudan and in particular, Rwanda.113 Its most recent conviction 
was of Claude Muhayimana in 2021, who received a 14-year sentence.114 The African 
Union’s Peace and Security Council (PSC)115 has sharply criticised the application of 
UJ by European States across Africa.116 It notes: 

‘[the] need for international justice to be conducted in a transparent and fair manner, in line 
with the principles of international law, and … the abuse of the principle of [UJ] poses a 
threat to the efforts aimed at promoting the rule of law and stability, as well as at building 
strong national and regional institutions’.117

As noted by Lee, ‘[v]ery few Western leaders are ever called to account for violating inter
national law, while a steady stream of indictments have been issued by Western courts for 
nationals of other countries, predominantly Africans’.118 These concerns are well-known. 
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The African Union and individual African States have argued that it does not allow 
African States to build their own responses to such crimes – rather, UJ has presented 
a ‘threat to the efforts aimed at promoting the rule of law and stability, as well as at build
ing strong national and regional institutions’.119 In relation to Spain’s 2015 exercise of UJ 
over former Rwandan Head of Intelligence Karenzi Karake, the PSC argued ‘this abuse 
threatens to reverse the hard-won security and stability in Rwanda and in Africa as a 
whole’.120

Clearly in post-conflict societies such as Rwanda very difficult decisions have had to be 
made in the transitional justice process, and it is not often clear that there has been 
accountability at the most senior political and military levels to the satisfaction of the 
international community. In this light the large number of French prosecutions of 
persons in such societies assume a cogency they might otherwise lack.

Yet Langer and Eason note that even in those trials in Europe that have involved 
African defendants, most defendants had become citizens or residents of the prosecuting 
States prior to the initiation of proceedings against them. Given this, domestic European 
UJ trials have been far less concentrated on African defendants than the cases thus far 
pursued by the ICC.121 This may suggest that African sensitivities over Europe’s use of 
UJ (at least its active personality) to bring atrocities to account would be less in such 
circumstances.

Contrastingly, a colonial dimension is absent in Latin American discussions and prac
tice on UJ with regard to Africa, perhaps suggesting there is the potential to expand its 
application in appropriate cases without attracting criticism that colonialism is at play. It 
is possible that Latin American States, with their experience in prosecutions of their own 
nationals for crimes committed during their ‘Dirty Wars’, and with the appropriate leg
islative and judicial framework in place and tested (including in human rights cases heard 
in the IACtHR), might be able to prosecute atrocities in Africa without the historical 
baggage many European States carry. Indeed, without further practice on UJ in other 
areas of the world, there is a ‘risk of further entrenching Eurocentrism of international 
criminal justice resulting from the dominance of European domestic courts for the pro
secution of international crimes under [UJ]’.122 In this sense, Latin American prosecu
tions of African atrocities would be welcome. However, practice is scant to date.

Should former African leaders or senior security officials be arrested for trial in a Latin 
American court, some of the same general arguments regarding the use of UJ would 
remain. For instance, African States might again claim a ‘clear violation of [their] sover
eignty and territorial integrity’ and an ‘attempt to subordinate African legal systems to 
those of non-African States’.123 Such criticism might be an unfortunate but unavoidable 
consequence of spreading the prosecution of UJ cases to non-African courts, but it is still 
likely to be less than the blowback from a European prosecution.

6. Conclusions

There is no doubt that some of the challenges regarding UJ afflict all States and are caused 
by a lack of legal clarity on its scope and definition, which opens the way for States to 
politicise its use. Despite the Pinochet ruling apparently clarifying officials’ lack of func
tional immunity for the most serious international crimes,124 there remain questions 
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about the relationship between UJ and immunity for current heads of State and for dip
lomats. Domestic law on the matter differs between States, adding to the confusion.

UJ undoubtedly faces steep challenges. In just about every jurisdiction the decision to 
pursue a case depends on political will, meaning prosecutors and courts must be willing 
to take on the challenge of pursuing justice for crimes committed far afield. Further, 
States must be willing to allow prosecutions knowing that they could provoke a political 
backlash from the government on trial. Still, politics doesn’t interfere with every UJ case; 
it is possible, after all, that a government’s political goals align with those of the prosecu
tion (for instance, there is considerable evidence that the Pinochet case only went forward 
because the Labour government in power in the UK at the time was not opposed).125 The 
large number of investigations and prosecutions underway in 2021 is testament to this 
political confluence.

European States have however proven themselves to be hesitant to apply UJ principles 
broadly, apparently fearing that pursuit of anyone other than of low-level rank (and 
associated with terrorism) may endanger their foreign policy interests.126 It is clear on 
the other hand that Europe has not held back in pursuing high-level Latin American 
defendants. Without a more global range of defendants, including at high levels, Euro
pean exercises of UJ regarding Latin American States carry the risk of being seen in 
reductive terms as another form of imperialism.

Much remains to be done to bring Latin America’s dictatorial/military regimes to 
account, and an external focus can assist that difficult reckoning with the past. 
However, to date the region’s use of UJ laws is largely confined to extraditions, or for 
bringing charges against accused persons from former colonial powers for atrocities 
committed against their nationals. It is only Argentina which has begun to use its law 
more consistently with the universalist spirit underlying UJ; Argentina’s activist flurry 
in recent years in investigating and prosecuting international crimes in its courts is com
mendable, but cases need to be driven forward more decisively. It remains to be seen 
what effect the election of the Milei government will be on the usages of Argentina’s 
UJ law; given the new government’s foreign policy priorities (particularly its affinity 
for U.S. norms),127 it is possible that a new domestic scepticism toward UJ may supplant 
Argentina’s recent activism. The availability of UJ as an avenue for justice where other
wise it may not be obtained would ill-suffer such a development – this is particularly 
because there is much room for Argentina’s Latin American peers to share that activism, 
rather than their general preference to date to invoke (or agree to exercises of) jurisdic
tion for their own domestic political or economic gain.

The fight against impunity is a global one which requires the commitment of the 
whole international community, thus both Europe and Latin American States need to 
put their UJ promises and commitments to more robust use. If these regions will not 
do so, the practice of UJ risks being relegated further to an occasional politicised excep
tion rather than a robust means for attaining justice that would otherwise be unattain
able, and for dissuading future atrocities.
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