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Marco Longobardo*

SOME DEVELOPMENTS IN THE PROSECUTION
OF INTERNATIONAL CRIMES COMMITTED
IN PALESTINE: ANY REAL NEWS?

Abstract:

This article examines the recent developments in the prosecution of international crimes
committed in the Palestinian Territory, focusing mainly on the role of the International
Criminal Court. The author analyses the Palestinian accession to the Rome Statute and the
declarations issued pursuant to Art. 12(3) in order to verify whether it is possible to bring
justice to Palestine through the prosecution of atrocities committed by both parties. The
article pays great attention to the most recent events, such as the Prosecutor’s report on the
Mavi Marmara incident and the subsequent decision of the Pre-Trial Chamber. Issues re-
lated to the Palestinian statehood are taken in account in relation to the interplay between
international criminal justice and the Israeli-Palestinian conflict.

Keywords: ICC, international crimes, Israel, Palestine, Palestinian Territory, Rome
Statute

You have a habit of killing people, Thorn Bathu.”
That’s a bad thing, she said in a voice very small.

It does rather depend on who you kill.”

INTRODUCTION

Palestine is one of the most troubled areas of the world. Since the creation of the
state of Israel in 1948 and the ensuing armed conflict with the neighbouring Arab
States, the region has been unable to attain a durable peace. After at least four inter-state

* Marco Longobardo, Ph.D. Candidate, University of Rome Sapienza; Teaching Assistant and Adjunct
Professor, University of Messina (mlongobardo@unime.it). I wish to thank Prof. W.A. Schabas for his com-
ments on a previous draft of this essay. Many thanks also to Profs. M. Distefano and A. Lanciotti, with
whom I discussed this topic on a number of occasions. The article was completed on 15 March 2016.

! J. Abercrombie, Half the World, HarperCollins, London: 2015, p. 72.
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wars,” several resolutions of the United Nations (UN) General Assembly® and Security
Council, some inter-state treaties,’ a series of agreements between the Palestine Libera-
tion Organization (PLO) and Israel,® and an advisory opinion of the International
Court of Justice (ICJ),” Palestine is still a land where two peoples are fighting to live in
two separate and contiguous states, where international law and international human
rights law appear to be impotent to combat the violence.

Throughout 2014 the situation in the Occupied Palestinian Territory® was under
observation by international criminal lawyers, as events had evolved rapidly — both with
respect to crimes that appeared to have occurred and with institutional responses. On
one hand, the slow approach of Palestine’ to the International Criminal Court (ICC)

2 The First Arab-Israeli War (1948), the Suez Crisis (1956), the Six-Day War (1967), and the Yom
Kippur War (1973). See generally P. Malanczuk, Irael: Status, Territory and Occupied Territories, in:
R. Bernhardt (ed.), Max Planck Encyclopedia of Public International Law, North Holland Publishing Com-
pany, Amsterdam-New York-Oxford: 1990, pp. 149 et seq.; B. Morris, Righteous Victims: A History of the
Zionist-Arab Conflict, 1881-1998, Vintage, New York: 2001.

3 The most important resolution passed by the UN General Assembly with respect to the Palestinian
situation is resolution 181(II), which postulated the solution of two separate states in the area, the so-called
“Partition Plan” (UNGA Res 181(II) (29 November 1947), UN Doc A/RES/181 (II)). For a comment,
see generally J. Crawford, The Creation of States in International Law (2nd ed.), Clarendon Press, Oxford:
2006, pp. 424-434.

4 UNSC Res 242, (22 November 1967), UN Doc S/RES/242, and UNSC Res 338 (22 October
1973), UN Doc S/RES/338.

> E.g. the “Camp David Agreements”: A Framework for Peace in the Middle East, 17 September 1978,
and A Framework for the Conclusion of a Peace Treaty between Egypt and Israel, 17 September 1978,
UNTS 17853.

¢ See the “Oslo Accords”. They are comprised, inter alia, of: the Declaration of Principles on Interim
Self-Government Arrangements, 13 September 1993, the Agreement on Gaza Strip and Jericho Area,
4 May 1994, the Israeli-Palestinian Interim Agreement, 28 September 1995, the Protocol Concerning the
Redeployment in Hebron, 17 January 1997, and the Wye River Memorandum, 23 October 1998.

7 See 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory
Opinion), [2004] ICJ Rep., pp. 136 et seq.

® The Occupied Palestinian Territory encompasses East Jerusalem, the West Bank and the Gaza Strip.
In 1967, during the Six-Day War, Israel took control of this area and attempted to annex East Jerusalem.
According to Israel, the Territory is not occupied but rather is “administered” (see M. Shamgar, 7he Obser-
vance of International Law in the Administered Territories, 1 Israel Yearbook of Human Rights 262 (1971).
The international community, on the contrary, has repeatedly maintained that the Territory is under belli-
gerent occupation pursuant to Art. 42 of the Convention (IV) respecting the Laws and Customs of War
on Land and its annex: Regulations concerning the Laws and Customs of War on Land, 18 October 1907
(the Hague Regulations), as confirmed by the IC] (Wall Advisory Opinion, para. 78). On the topic of the
occupation of Palestine, see, among others, E. Playfair (ed.), International Law and the Administration of
Occupied Territories: Two Decades of Israeli Occupation of the West Bank and the Gaza Strip, Clarendon Press,
Oxford: 1992; O. Ben-Naftali, PathoLAWgical Occupation: Normalizing the Exceptional Case of the Occupied
Palestinian Ierritory and Other Legal Pathologies, in: O. Ben-Naftali (ed.), International Humanitarian Law
and International Human Rights Law, Oxford University Press, Oxford: 2011, pp. 129 et seq.; E. Benvenisti,
The International Law of Occupation (2nd ed.), Oxford University Press, Oxford: 2012, pp. 203-248.

? The word “Palestine” will be used in the present article instead of “Occupied Palestinian Territory”,

following the General Assembly practice since UNGA Res 43/177 (15 December 1988), UN Doc
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was hastened. On the other, the so-called Operation Protective Edge, launched in the
summer 2014 by the Israel Defense Forces (IDF), caused hundreds of casualties among
Gaza civilians and triggered a new fact-finding mission appointed by the UN Human
Rights Council.

The present essay aims to analyze these events and their consequences from a legal
perspective in order to verify whether the protection of human rights, access to an
international tribunal, and the possibility of punishing international criminals in Pal-
estine is any more improved today than yesterday. In order to accomplish this goal, the
article will analyse first the antecedents and the facts of the 2014 Gaza war, and then the
Palestinian attempts to bring the Israeli-Palestinian conflict before the ICC. The Mavi
Marmara case will be analysed in the final part of the essay, even though it originated
before the 2014 Gaza war, since the ICC jurisdiction in that case was not triggered by
any Palestinian action.

1. THE PALESTINIAN GOVERNMENT’S GOALS IN THE WAKE
OF THE WAR

In the late spring of 2014, Palestine appeared to be a relatively calm area. The world’s
eyes were focused on Syria and Iraq, where the self-proclaimed Islamic State had begun
committing systematic atrocities and violations of human rights.

‘The Palestinian Prime Minister Mahmoud Abbas (also known as Abu Mazen), leader
of the Palestinian National Authority (PNA),' at that time should have been satisfied
by two very important achievements, offset somewhat by his problems in gaining demo-
cratic legitimacy."" First, he had managed to reach an agreement between Fatah, his own
party, and Hamas, the political group that governs the Gaza Strip with a radical agenda
against Israel, in order to create a unitary government.'?

A/RES/43/177. In my view, this name should also be used because today Palestine is a state, as argued
in M. Longobardo, Lo Stato di Palestina: emersione fattuale ¢ autodeterminazione dei popoli prima e dopo il
riconoscimento dello status di Stato non membro delle Nazioni Unite [The State of Palestine as a matter of
fact and self-determination of peoples, before and after the recognition of the status of UN non-member
state], in: M. Distefano (ed.), 7/ principio di autodeterminazione dei popoli alla prova del nuovo millennio,
CEDAM, Padova: 2014, pp. 9 et seq.

' The PNA is an administrative entity created pursuant to the Oslo Accords, which have partially
defined its competences. However, the Accords bound the parties to negotiate a final-status agreement,
which has never been reached. Therefore some constraints that the Oslo Accords put on the PNA should
not be considered legally valid, as argued by K. Ambos, Palestine, UN Non-Member Observer Status and
ICC Jurisdiction, EJIL: Talk!, 6 May 2014, available at: www.ejiltalk.org/palestine-un-non-member-
observer-status-and-icc-jurisdiction/ (accessed 20 April 2016).

! Since 2006, the PNA has held any general elections, only local ones. All the members of the parlia-
ment and the President continue in their positions without any electoral mandate.

12 See E. Yaari, N. Zilber, Back to the Future: The Latest Hamas-Fatah Reconciliation Deal, Policy Watch,
1 October 2014, available at: www.washingtoninstitute.org/policy-analysis/view/back-to-the-future-the-
latest-hamas-fatah-reconciliation-deal (accessed 20 April 2016).
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The agreement between Hamas and Fatah is relevant from an international law
perspective because it dismisses some objections based on the assumption that Palestine
is not a state because the governmental functions are held by two different entities,
Hamas and Fatah."® On the contrary, the new agreement confirms that they are only
parties within the Palestinian government, with different opinions and positions but
components of the same body with a unitary international agenda under the umbrella
of the Palestinian delegation at the UN.' For this reason, Hamas has a position and
qualification similar to the one retained by Hezbollah in Lebanon, i.e. it is a domestic
political party with a radical agenda." In the recent agreement, the two parties also de-
cided to call general elections in order to reinforce, from a democratic perspective, the
Palestinian leadership. Unfortunately, these elections have been delayed indefinitely®
and Abu Mazen announced that he would be resigning as chairman of the executive
committee of the PLO (but he remains President of Palestine).!”

Second, acting on behalf of Palestine, Abu Mazen achieved another important goal
in April 2014 when Palestine joined the most important human rights and humanitar-
ian law conventions," without any objection from the depositaries of these treaties,
i.e. the Secretary-General and the Swiss and Dutch governments."” The depositary of

13 See M.N. Shaw, The Article 12 (3) Declaration of the Palestinian Authority, the International Criminal
Court and International Law, 10 March 2011, pp. 13-14, available at: http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1782668 (accessed 20 April 2016).

' The point is well made by J. Salmon, La gualité d’Etat de la Palestine, 45(1) Revue belge de droit
international 13 (2012), p. 15.

15 See Longobardo, supra note 9, p. 19.

16 See A. Melhem, Palestinian Elections on Hold until Further Notice, Al Monitor, 28 October 2014,
available at: www.al-monitor.com/pulse/originals/2014/10/palestine-presidential-parliamentary-elections-
on-hold.html (accessed 20 April 2016).

7 ]. Khoury, Palestinian President Abbas Quits as Chairman of the PLO Executive Committee, Haaretz,
23 August 2015, available at: www.haaretz.com/news/middle-east/.premium-1.672425 (accessed 20 April
2016).

18 Palestine acceded to the International Convention on the Elimination of All Forms of Racial Discri-
mination, 21 December 1965; the International Covenant on Civil and Political Rights, 16 December 1966;
the International Covenant on Economic, Social and Cultural Rights, 16 December 1966; the Convention
on the Elimination of All Forms of Discrimination against Women, 18 December 1979; the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December
1984; the Convention on the Rights of the Child, 20 November 1989; the Optional Protocol to the
Convention on the Rights of the Child on the involvement of children in armed conflict, 25 May 2000;
the Convention on the Rights of Persons with Disabilities, 13 December 2006; the Hague Regulations; the
Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, 12 August 1949; the Convention (II) for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea, 12 August 1949; the Convention (III) relative to the
Treatment of Prisoners of War, 12 August 1949; the Convention (IV) relative to the Protection of Civilian
Persons in Time of War, 12 August 1949 (IV Geneva Convention); and the Protocol Additional to the
Geneva Conventions of 12 August 1949 relating to the Protection of Victims of International Armed
Conflicts, 8 June 1977 (Additional Protocol I).

Y For early comments, see S. Power, On Palestinian Accession to International Treaties, Human Rights

in Ireland, 9 April 2014, available at: htep://tinyurl.com/hpltlex (accessed 20 April 2016); M. Longobardo,
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a treaty cannot refuse a declaration of accession, which is an act based on a specific
clause of the agreement through which the state-parties have given their consent in
advance to open the treaty to other international subjects. However, the depositaries
could have asked for indications from the state-parties if they had doubts about the
Palestinian capacity to join the treaties,” as happened in 1989 when Palestine issued
a declaration of accession to the Four Geneva Conventions just a few months after the
Algiers Declaration of independence. On that occasion, the Swiss government, acting
as a depositary of the Four Geneva Conventions, declared that the question whether
Palestine was or was not a state was in controversy, and therefore the depositary was not
able to receive the accession without an indication of acceptance from the Assembly
of the States Parties. Since the General Assembly never discussed the problem, some
argued that the failed Palestinian accession constituted evidence that Palestine was a not
state at that time.”! Conversely, the 2014 accessions can be said to constitute evidence
of the fact that today Palestine is a state.

Without a doubt the achievement of these two goals — the unified cabinet with Ha-
mas and the participation in a number of international treaties — signified a decisive
acceleration in the affirmation of the State of Palestine,”” strengthening the effects of the
UN General Assembly resolution 69/19 of 4 December 2012, by which Palestine had
been given the status of UN non-member state.”” This position was further reinforced
more recently by the recognition given by Sweden and the opinions of several influential
European domestic parliaments, which asked their governments to do the same (e.g. the
French and the British, both countries being permanent members of the UN Security
Council).** Also the European Parliament passed, on 17 December 2014, a non-binding
and very cautious resolution urging the recognition of the state of Palestine.”

La recente adesione palestinese alle convenzioni di diritto umanitario e ai principali trattati a tutela dei diritti
dell'nomo [The recent Palestinian accession to some international humanitarian law and international hu-
man rights law conventions], 1 Ordine internazionale e diritti umani 771 (2014).

20 See S. Rosenne, The Depositary of International Treaties, 61 American Journal of International Law
923 (1967), pp. 931-932; H. Tichy, P. Bittner, Article 77, in: O. Dérr, K. Schmalenbach (eds.), Vienna
Convention on the Law of Treaties. A Commentary, Springer, Berlin-Heidelberg: 2012, pp. 1309 et seq., pp.
1317-1318.

2! The Swiss statement is reproduced in 30 International Review of the Red Cross 64 (1990). See
J. Crawford, 7he Creation of the State of Palestine: Too Much too Soon?, 1 European Journal of International
Law 307 (1990), p. 311 (with reference to similar Palestinian applications issued to accede to UNESCO
and the World Health Organization).

2 See Longobardo, supra note 9, pp. 31-33.

2 UNGA Res 67/19 (4 December 2012), A/RES/67/19.

% Sweden recognized the State of Palestine on 30 October 2014. The parliaments of the UK, Spain,
France, Ireland, Portugal and Italy voted in favour of the recognition of the State of Palestine respec-
tively on 13 October 2014, 18 November, 2 December 2014, 22 October 2014, 12 November 2014,
13 December 2014, and 27 February 2015.

» See P. Beaumont, EU Parliament Backs Palestinian State in Principle, The Guardian, 17 December
2014, available at: www.theguardian.com/world/2014/dec/17/cu-parliament-backs-palestine-state (access-

ed 20 April 2016).



114 Marco Longobardo

This was the situation in Palestine when the events discussed in this article occurred,
with terrible destabilizing consequences.

2. OPERATION PROTECTIVE EDGE AND THE DESTRUCTION
OF GAZA

On 12 June 2014, three young Israeli boys were kidnapped and then murdered in
the West Bank,” an event that led to the 2014 Gaza war. Immediately, rumours started
about Palestinian responsibility, and these rumours led to violent reactions: a group of
Israeli citizens kidnapped, tortured, and killed a Palestinian teenager, an event which was
perceived by the population of the Occupied Territory as the umpteenth atrocity by the
hated Occupant,” and Israeli authorities accused Hamas of having ordered or at least
inspired and then endorsed the kidnapping and killing of the three Israeli boys. As a re-
sponse, after having killed and arrested several Palestinians in the West Bank, the Israel
Defense Forces launched destructive raids on the houses of suspected individuals.*®

These two terrible events started the most violent military operation between the
two sides in years. From the Gaza Strip, rockets and mortars were fired against Israel,
which in turn responded with aerial strikes, culminating in the invasion of the Gaza
Strip at the end of July. For weeks the struggle flared in the area, while international
diplomacy appeared to be impotent. The UN Security Council released only a watered-
down presidential statement,” with no binding effects,” instead of condemning the
hostilities themselves with a resolution.?’

According to the UN Office for the Coordination of Humanitarian Affairs (OCHA),
at least 2,133 Palestinians, 1,489 civilians among them, including 500 children, were

26 See J. Rudoren, 1. Kershner, Israel’s Search for 3 Teenagers Ends in Grief, The New York Times, 30 June
2014, available at: www.nytimes.com/2014/07/01/world/middleeast/Israel-missing-teenagers.html?_r=0
(accessed 20 April 2016).

27 See O. Crowcroft, Three Jewish Israelis Admit Kidnapping and Killing Palestinian Boy, The Guard-
ian, 14 July 2014, available at: www.theguardian.com/world/2014/jul/14/three-jewish-israelis-charged-
kidnapping-killing-palestinian-boy (accessed 20 April 2016).

8 Destruction of private property by a military operation is prohibited by Art. 55 of the IV Geneva
Convention, unless absolutely necessary. Clearly, the search for criminals is not a military operation.
Surprisingly the Supreme Court of Israel endorsed the destruction of the houses of the suspects in the case
HC]J 5290/14, 5295/14 and 5300/14, Qawasmeb et al. v. IDF Commander et. al., Judgment (11 August
2014), available in English at: www.hamoked.org/files/2014/1158616_eng.pdf. For an interesting cri-
tique, see S. Darcy, Collective Punishment Receives a Judicial Imprimatur, EJIL: Talk!, 21 August 2014,
available at: www.ejiltalk.org/collective-punishment-receives-a-judicial-imprimatur/ (both accessed 20
April 2016).

2 See SIPRST/2014/13 (28 July 2014).

30 See generally S. Talmon, The Statements of the President of the Security Council, 2 Chinese Journal of
International Law 419 (2003), pp. 449-450.

V. Kattan, The Implications of Joining the ICC after Operation Protective Edge, Journal of Palestine
Studies (2014/2015), available at: www.palestine-studies.org/jps/fulltext/186675 (accessed 20 April 2016).



SOME DEVELOPMENTS IN THE PROSECUTION... 115

killed in the operation. About 50,000 more were displaced.? The Israeli operation ter-
minated on 26 August 2014. Operation Protective Edge proved to be the most violent
use of force in the Gaza strip since operation Pillar of Cloud in 2012 and the ill-famed
operation Cast Lead in 2009, and it likely caused even more casualties and destruction
than the former operations.

The UN Human Rights Council condemned Operation Protective Edge and,
through paragraph 13 of resolution S-21/1,%* decided to dispatch an independent
international fact-finding commission to investigate possible violations of interna-
tional humanitarian and human rights law committed in the entire Occupied Pales-
tinian Territory during the operation. This Commission presented its report in June
2015.%

The entire campaign appears to have violated several international humanitarian
law norms.* In order to proceed to an assessment, it is important to clarify the legal
framework applicable to the operations against the Gaza Strip. The area is still occu-
pied, even after the 2005 Israeli redeployment (the so-called “Disengagement Plan”),
which was not an action terminating the occupation. According to Art. 42 of the
Hague Regulations, which reflects international customary law,”” belligerent occupa-
tion is the control of a territory gained during an international armed conflict by
a state which cannot claim sovereignty on the said territory.*® Even after the 2005 rede-
ployment, Israel retains total control over Gaza’s aerial and maritime spaces, crossings,
borders, and water and electricity supplies, and thus the area should still be considered

3> OCHA, Guaza: Initial Rapid Assessment, 27 August 2014, p. 8, available at: www.ochaopt.org/docu-
ments/gaza_mira_report_9september.pdf (accessed 20 April 2016).

3 Kattan, supra note 31.

3 UNHRC Res S-21/1 (21 July 2014), which states that the attacks by Israel are disproportionate
and indiscriminate.

3 'The President of the Human Rights Council, on 11 and 25 August 2014, appointed William
Schabas as Chair, Doudou Diéne and Mary McGowan Davis to serve as members on the Commission
of Inquiry. On 2 February 2015, William Schabas resigned due to a ferocious Israeli campaign against
him, and Mary McGowan Davis was appointed as Chair of the Commission (see UN Human Rights
Council, Press Statement on appointment of new Chair of Commission of Inquiry on the 2014 Gaza Conflict,
3 February 2015). For a critical evaluation of the Israeli campaign against Schabas, see M. Longobardo,
Sullimparzialita dei membri delle Commissioni d'inchiesta istituite dal Consiglio dei diritti umani [Remarks
on the impartiality of the members of the Human Rights Council’s fact-finding missions], 9 Diritti umani
e diritto internazionale 463 (2015).

3¢ For an overview regarding the legality of Operation Protective Edge in light of international law,
see L. Trigeaud, Lopération Bordure protectrice menée par Israél dans la Bande de Gaza (8 juiller — 26 aoiit
2014), 60 Annuaire francais de droit international 171 (2014); S. Weill, V. Azarova, The 2014 Gaza War:
Reflections on Jus Ad Bellum, Jus in Bello, and Accountabiliry, in: A. Bellal (ed.), The War Report: Armed Con-
flict in 2014, Oxford University Press, Oxford: 2015, pp. 360 et seq.

3 1CJ, Wall Advisory Opinion, para. 78.

38 See, among others, Y. Dinstein, 7he International Law of Belligerent Occupation, Cambridge Univer-
sity Press, Cambridge: 2009; R. Kolb, S. Vité, Le droit de l'occupation militaire: Perspectives historiques et en-
Jeux juridiques actuels, Bruylant, Bruxelles: 2009; A. Annoni, Loccupazione “ostile” nel dirirto internazionale
contemporaneo, Giappichelli, Torino: 2012; Benvenisti, supra note 8.
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occupied,” as confirmed by the UN General Assembly® and by the reports of the
UN Human Rights Council Special rapporteur on human rights in the Occupied
Territory.*!

Even if there is no unanimity among scholars on this point,? in my opinion every
hostility in the Gaza Strip must conform with international humanitarian law rules
addressing international armed conflicts; this conclusion is supported by the fact that
the area is still occupied, that the belligerent occupation started as the consequence
of an international armed conflict, and that the Gaza’s situation does not involve
insurgents against their own proper government — which is the traditional situation
in which the rules regarding non-international armed conflicts apply.®® The rules on
international armed conflicts are set in the Hague Regulations and in the Geneva Con-
ventions, which largely codify international customary law.** Other applicable rules
can be found in the Additional Protocol I; however, since it has never been ratified by
Israel, only those parts of Additional Protocol I that reflect customary international law
are applicable.”

In addition, the legal framework is not confined to international humanitarian law.
According to a well-established opinion, during armed conflicts international human
rights law is also applicable along with international humanitarian law, even when

% For an analysis in support of this opinion, see A. Bockel, Le rerrait israélien de Gaza et ses consé-
quences sur le droit international, 51 Annuaire francais de droit international 16 (2005), p. 23; Dinstein,
supra note 37, p. 278; S. Darcy, J. Reynolds, An Enduring Occupation: The Status of the Gaza Strip from
the Perspective of International Humanitarian Law, 15 Journal of Conflict and Security Law 211 (2010),
p. 235.

4 See UNGA Res 64/92 (10 December 2009), UN Doc A/RES/64/92.

4 See UN Human Rights Council, Report of the Special Rapporteur on the situation of human rights in
the Palestinian territories occupied since 1967, 13 January 2014, para. 8.

2 For an overview of the different positions, see K. Mastorodimos, 7he Character of the Conflict in Gaza:
Another Argument towards Abolishing the Distinction between International and Non-International Armed
Confflict, 12 International Community Law Review 437 (2010).
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a state acts outside its own territory, as Israel did when it attacked Gaza. The duty to
respect conventional human rights law flows from the fact that a state exercises its juris-
diction, i.e. control over people and territory, inside or outside its own territory.” Con-
sequently, Operation Protective Edge should have respected all the relevant multilateral
treaties ratified by Israel, e.g. the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Cultural and Social Rights, the Convention
on the Rights of the Child, etc.®

Operation Protective Edge affected seriously the civilian population of Gaza, as hap-
pened in the 2009 operation Cast Lead. In light of the relevant legal framework, there
is room to argue that some international humanitarian law norms were violated. First,
it could be claimed that Israel breached the principle of distinction between combatants
and civilians, a norm set forth in Additional Protocol I, but also corresponding to
customary law; according to this principle, the targeting of civilians and their goods is
generally prohibited.” Some sources clearly indicate that civilian houses, hospitals, UN
offices and even children playing on the shoreline were directly targeted.” Israel argues
that it lawfully targeted only military objects and combatants; it maintains that civilian
casualties and the destruction of civilian properties were not intentional and should,
therefore, be regarded as regrettable collateral damage, not prohibited by international
law.>! According to the International Criminal Court Statute (ICC Statute), the crimes
of directing attacks against the civilian population and objects require proof of an in-
tent to specifically target civilians and their goods instead of legitimate military targets.
An examination of the information available to Israeli officials and of their intention
will prove decisive for the eventual configuration of these alleged crimes.*

47 See generally P. De Sena, La nozione di giurisdizione statale nei trattati sui diritti dellnvomo [ The concept of
state jurisdiction in human rights law conventions], Giappichelli, Torino: 2002; M. Milanovic, Extraterritorial
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Secondly, it could be claimed that Israel disregarded the equally fundamental prin-
ciple of proportionality, which demands that the concrete military advantage expected
in an attack should be compared and balanced with the likely unintended casualties
among civilians — the so-called “collateral damage” — in advance of initiating an at-
tack.”® Therefore, Israel should have either renounced the attack on Gaza or modified
the means of warfare in order not to create excessive collateral damage against civilians
and their properties.” The ICC Statute considers “[i]ntentionally launching an attack
in the knowledge that such attack will cause incidental loss of life or injury to civilians
or damage to civilian objects [...] which would be clearly excessive in relation to the
concrete and direct overall military advantage anticipated” to be a war crime. Obviously
this provision requires proof that Israel knew, or should have known, in advance about
the disproportion between the civilian loss of life and the military advantage to be
gained, an issue that seems to have been taken into account in the UN Human Rights
Council fact-finding mission’s report.>

The official Israeli position is that the legitimate aims of dismantling the armed
groups in the Gaza Strip and destroying their tunnels, in order to put to an end to the
rockets being fired against Israel and other similar threats to Israeli citizens, should be
considered a legitimate military advantage, despite the Palestinian casualties.”® Further-
more, it argues that the Israel Defense Forces warned the civilian population of Gaza
prior to launching an attack in order to enable them to evacuate the areas next to military
objectives.”” In response to these stances, it could be claimed that the Israeli aims were
disproportional in comparison to the death and the displacement of so many civilians
and the destruction of the foundations of civilian life in Gaza; and that moreover the
Israeli warnings appear to have been either absent or insufficient and inadequate.’®

Finally, Hamas also appears to have violated the principle of distinction between
civilian and military targets, by firing rockets into Israeli territory, indiscriminately tar-
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