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A Consideration of the UK Government’s proposals foBusiness Improvement Districts in England:

issues and uncertainties.

Abstract

Purpose of this paper

To provide a critical appraisal of the UK Governiteproposals for the introduction of Business
Improvement Districts (BIDs) into England consideriStatute and case law against the proposed
regulations, whilst drawing upon the experienc8i® models in North America.
Design/methodology/approach

The paper analyses the proposed regulations agh@skisting Statute and common law position in
England.

Findings

The regulations will not levall hereditaments as stated. The voting and taxatiovigions are not defined
and transparent in connection with those paying tlean full rates. Implications of the House ofdsr
decision inEdisonappear to have been overlooked in the drafting.

Research limitations/Implications

The paper is specific to the Draft Business Impnoset Districts (England) Regulations 2004. The pape
identifies key issues for those involved in thealoeconomy and property management in England. It i
relevant across jurisdictions to those considepirggposals for the implementation of BID schemes.
Practical Implications

The paper is relevant to those occupiers and owaedstheir advisors, who have an interest in ptgpe
that is, or may be, included in a BID area.

What is original/value of the paper

The paper considers in an original manner the léetaroposals for the implementation of BIDs in
England. It researches a number of areas of cotcdhose seeking to implement or pay a BID levy. |
identifies a number of areas in which the reguketiaill not achieve the stated aims. Weaknesst®in

voting and taxation provisions are identified.
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Introduction

Central Government has consulted on proposalféoimiplementation of Business Improvement Districts
(BIDs) in England. This paper provides a criticgponse to aspects of the proposed regulaticinseoést
to those in the local economy. In essence a Bilpvfing the American model, may be seen as the mos
focused initiative yet to bringing a range of sthlbenefits, with consequential financial burdeosa t

particular local economy. The origin and evolutaBIDs is discussed by Levy (2001).

It is the apparent success of BIDs in the Amerimamtext (Mitchell 2001) that has prompted their
introduction to England. There are several funddelefifferences between the operation of the two. |
America, BIDs are a private sector led initiatifeen starting in a voluntary manner, the levy being
charged on property owners and not property occsipide proposed regulations for England will ingos
a compulsory levy and a remedy for non-paymentish@BID be voted in. The occupiers of property in
England will be identified by reference to liahjlito non-domestic rating, the fundamental unit bfch is
the hereditament, that is the particular area operty upon which an occupier is taxed. The tategand
additional rate for the BID) is paid by the occupathough if the property is vacant, (dependipgruits
type and the nature of the property) a proportibthe full tax may be paid by the owner. This pagees
not consider in detail the various reliefs and ep#oms that exist although, undoubtedly, theirrfagss may

come to be considered if BID proposals develop.

Fundamental to understanding the regulations aagpoeciating their lack of transparency as they ar

currently drafted, is to understand what a heretbta is.



Hereditament

Hereditaments defined in the draft Statutory Instrument asnieg:

Anything which is or is treated as being a heredieat by virtue of the provisions of or any
provisions made under section 64 of the 1988 iActuding any hereditament to which regulation
6 of the Non-Domestic Rating (Miscellaneous Provis) Regulations 198@pplies but otherwise

excluding any hereditament to which regulations enadder section 64(3)(b) of the 1988 Act

apply.

What is meant by hereditaments of fundamental importance as it is the unipafperty which is subject

to non-domestic rating.

Section 64(1) of the Local Government Finance A&8Lto which the draft Statutory Instrument refers

states:

A hereditament is anything which, by virtue ofdledinition of hereditament in section 115(1) of
the [General Rate Act 1967], would have been aditament for the purposes of that Act had this

Act not been passed.

Following the evolution of hereditament back inginas is required for comprehension by the draft

Statutory Instrument, section 115(1) of the GenRedk Act 1967 provided;

Hereditament means property which is or may bedabée to a rate, being a unit of such

property which is, or would fall to be, shown asegparate item in the valuation list.

! Being a reference to the Local Government Finaatel 988.
%S.1. 1989/1060; as amended by S.I. 1993/616
% As noted by Potter LJ at paragraphClidderella Rockerfellas Ltd v Rudd [2003] EWCA 629



There has been a substantial body of case law #ircerigin of rating in 1601which supplements and
provides detailed interpretation of existing legigin and developing alongside has been a range of
Statutory provisions altering what and how someghiray be rated. A key example would be the rating o
chattels. Originally they were rated, their ratébbeing abolished by the Poor Rate Exemption @éfct
1840. Since that date the liability of the occupias been limited to when a chattel is used, edjoyith,

and enhances the value of the farithus, chattels themselves are not ‘rate@blgie interpretation of a
hereditament within non-domestic rating is howexaaty wide and can include public conveniences,
advertising hoardings, mooring rights in additiortlie more obvious shops, offices and industrial

premises.

The 1988 Act has substantially altered rating. Udaodfman has stated recentthe revolutionary change

made by the 1988 Act was to convert non-domests feom a local tax into a central tax

The extent of rating given the wide interpretatidrwvhat is a hereditament provides one fundamental
criticism of the draft Statutory Instrument as dnawWhe explanation lies in the fact that the intrcidry

note to the proposed BIDs legislation suggeststhieaadditional rate for the BID will be levied at non-
domestic hereditaments, when this may not in fadhle case. It may be argued that this has thatlte

to bring about a result that is unreasonable aaitinf

All non-exempt, non-domestic hereditaments aredrdiat under the 1988 Act they may appear on one of
two rating lists. Sections 41 to 51 of the 1988 #etke provision for the local rating of non-domesti

hereditaments i.e. those which are not includeaéentral list. Section 53 provides that the Sacyeatf

* Poor Relief Act 1601

® Leading comment on the rateability of Chattels pawided by Lord Denning MR iRield Place
Caravan Park Ltd v Harding (Valuation Officer) [1663 All ER 247 at 250.

® As noted by Potter LJ at paragraphClfiderella Rockerfellas Ltd v Rudd [2003] EWCA 629

" paragrapk3 R (on the application of Edison First Power Lid¥entral Valuation Officer and another
[2003] UKHL 20

® Following the broader interpretative assumptiaat fParliament should not bring about such legistati
with this consequence, as reaffirmed by Lord Sabioscote at paragraph 139Rn(on the application of
Edison First Power Ltd) v Central Valuation Officend another [2003] UKHL 20.



State may prescribe hereditaments that are toriieatlg rated. The Central Rating Lists Regulatia894
contain the current designations which includesgf@mple PowerGen in respect of all its hereditame
‘wholly or mainly used for the purposes of the gatien of electrical powél% and British Telecom
designated in respect of ifgdsts, wires, underground cables and ducts, telephosks, towers, masts,
switching equipment, or other equipment, or easésmamwayleaves’. A hereditament is therefore
considered against the central list first and i ihot prescribed to a central list it will be satered against
the local list. A British Telecom office building eetail unit does not fall within the central lg#signation
and it will therefore appear on the local list. Tdemtral list was created in order that money wdnaghaid
centrally and redistributed to local authoritidse fim being to avoid disputes about the localaittharea
in which a hereditament, normally recognised aadetcupied by what used to be called statutory
undertakers, was situated when in fact it may beany. Although it is possible for defined elemeoita
central list hereditament to be situated within anea, as would be the case for a power statien, th

situation regarding rail tracks and pipelines,éggample, is more complex.

The draft Statutory Instrument for BIDs specifigakfers only to the local list and it does notiue
hereditaments on the central list explicitly. [fiyptocal list hereditaments are liable it cannotle case
that all hereditaments are subject to the levys T$ian omission that can be regarded as unrededoala
number of reasons. The fundamental nature of tB8 2@t and what Parliament intended by its

introduction is not reflected in the draft.

The definition of what is a hereditament is the edar both lists: it is merely that specified hetashents
occupied by designated persons are to be centraiyed, listed and rated as one. These central list
hereditaments do not have specific rateable valppbed to individual hereditaments; all hereditatse

occupied by designated persons are shown in thaslia whole and their taxable values either sigelodr

° Central Rating List Regulations 1994, S| 1994/3121

1 The Schedule to SI 1994/3121 Part 2 paragraph 1

1 By reference to Regulation 5 and Part 5, paraggahthe Schedule to SI 1994/3121 and Regulation
4(1) of the Non-Domestic Rating (Railways, Telecammmations and Canals) Regulations 1994, S|
1994/3123.



calculated according to a statutory formula. Theysdill hereditaments within the definition, arahe

will be located in areas covered by BIDs.

The definition of hereditament for the purposethefdraft Statutory Instrument as noted above eledu

any hereditament to which regulations made undeti@e 64(3)(b) of the 1988 Act apply

Section 64(3)(b) of the 1988 Act states that amgthwhich would (apart from the regulations) be more
than one hereditament shall be treated as oneitasresht. If this is aimed at excluding central list
hereditaments from the proposal it does not seeapan way of so doing. Neither would it remove the
fact that such hereditaments are hereditamentsvitie terms of the definition used, nor that their

occupiers would potentially gain benefit from beimighin a BID area, and should therefore contribute

The two lists are mutually exclusive - it is nospible for the same property to appear in both dsthe
same time. Although it is possible for a hereditante move from one list to another, this in itdeds

caused problems, as exemplified by Buisoncasé® in the House of Lords.

The Statutory Instrument proposes only to ballat emarge the occupiers of those hereditaments dpgea
on the local list. Those who have hereditamentglefined under the definition being used within the
Statutory Instrument, that appear on the cengglwill neither be balloted nor charged. Not clegghose
designated occupiers within the central list wheythave a qualifying hereditament as defined ceb@o
reasonable on those local list hereditaments tibbevpaying the totality of any supplement. Thejarity
of designated central list occupiers are non puditcerns and many compete in areas with thoseaneho
not designated on the central list. For examplke atlivertising on British Telecom telephone boxest$o

directory enquiry service is effectively free, yleis service competes with others.

12 Draft Regulations 1(2) commenting on the intemmien of hereditament.
3R (on the application of Edison First Power LtdTentral Valuation Officer and another [2003] UKHL
20



It may also be considered unreasonable not tothaiutral list occupiers when at some point they ma
have a hereditament (being exactly the same irreatinat moves from the central list to the locst] las

was the case iBdison

Within the regulations, use is being made of aniéin of ‘hereditament’ that is aimed at coveraly
rateable units. Yet percentage requirements fangatre only being drawn from the local list. Caitist
hereditaments are not individually described amit thccupiers cannot vote. To vote in favour oflB B
proposal it is proposed in the regulations thatehmeeds to be both a majority of occupiers ofatalte
hereditaments by number and by 75% by rateablevéldoes not seem reasonable to exclude ceigtral |
ratepayers of their hereditaments from voting anchfpayment without expressly stating to others tiia
is happening. Although it does not seem reasortal#&clude them from the democratic process if they
should pay, if they are not to pay, the proposallsnat coverall hereditament as is stated, and some

justification for this exemption provided.

Occupation

The nature of occupation presents a further fundgaheroblem to the success of the proposals.

Prior to 1966, only occupied property that wasdag&ince that date, provisions have been madesftain
unoccupied properties to be rated, with the rdiadglity placed upon the owner. It is one reasdryweep
trading clauses can appear in a lease to ensurthéhienants trade to the end of a lease, thegieyg the
benefit of the initial concession relating to emptgperty rates to the landlords when the propenerts

to thent®.

4 As in the Introduction provided by the Consultataper on the Draft Business Improvement Districts
(England) Regulations 2004.

> When a non-domestic property becomes empty iierplly the case that no rates are paid for the fi
three months, thereafter the rate is 50% of theied level. The benefit runs with the building arad the
party charged. To complicate matters certain ptaseby use or designation (for example, industrial
buildings, or Listed Buildings) are exempt from {ieyment of empty property rates.



There will in general be a provision in any leasensure that the tenant pays all rates and taxesTthis
only relates to the term of the tenancy, although @also common to find a tenant to be obligated t
minimize, or at least not to increase, the ratestares during the term of the tenancy. It is tfeeee
questionable whether tenant occupiers would betablete in favour of any proposal to increasexathat
could at some future time be paid by their landlerthout being in breach of covenant. Those drgftin

leases on behalf of landlords may need to expresklyess the matter in future.

It would be quite reasonable for a landlord to bstite to certain BID proposals if the increas¢hia tax
burden can be argued to reduce rents without linginy value benefits. This argument would then be

used against them when fixing a rent at rent rexdaewn lease renewal negotiations.

Whilst a landlord may have reasons not to supper8D proposal, the same could also be true for a
tenant occupier. If the result of the BID is soywsuccessful as to dramatically improve the area in
question, this can be expected to enhance botlepyogapital and rental values. The tenant wikffect
be contributing to an increase in the level of @amd rateable value (and therefore rates) in thedu
Symes and Steel (2003) comment on the paradwe customers mean property owners will charge

higher rents and small businesses in particular fiad themselves priced out of an area

At present, there are no detailed provisions detexdnprior to any ballot to address clearly howupied
and unoccupied property is to be treated, in resgfdwoth voting and payment. Given the complicagio
and intricacies of Rating Law and the interrelagtuip with Landlord and Tenant Law, it may be tlifdgft
to local BID bodies, some of them will devise prsals that may be subject to successful legal aigdle
It may also be the case that they develop propdtisaisre counter productive for some of the resison

noted above.

Poorly thought out procedures and administratioret@eeen identified as causing problems with a numbe
of BIDs, for example the Madision Avenue and NOHID8in New York. The problem with

implementation in such circumstances is explore@é&yman (1997).



Are all hereditaments included in the rating lists?

At present, there is a duty on the valuation officemaintain a correct local rating fitbut occupation
and rate liability is calculated on a daily bagisw people question whether the list is accuratbersense
that no one generally challenges omissions frosaite for the local authority that may make a psapd

on notification the Valuation Office Agency (VOApds not do so.

There are however a large number of structuresesrtions in many areas that probably ought to@ppe
on the local rating list but do not. Many structueand erections tend to be placed by local autesrénd
include covered cycle parks and the like. Thesallaathorities are also responsible for notifying VOA
of their presence. The absence of a relevant harednt from the list may alter either an aspec¢hef
voting mechanism as well as resulting in somethiag is unfairly exempt from both rates and the BID

levy.

New hereditaments are entered into the ratindgdikiwing completion and there may be splits, mesge
and deletions of existing hereditaments. Such absitgthe list, which can occur some time after the
change has actually been made, are back datecaakddies can be collected up to the effective. date
all these changes may occur to alter the posititinesactual date of a BID ballot. The almost irmer
inaccuracy of a rating list at a particular pomtime, which is corrected later and back datednoabe
foreseen specifically at the date of a particukdiab. There is the possibility that the ballotuitsvould

have been altered had subsequent changes totttakéa effect on the effective date.

Voting

It will be found that in a range of BID areas loaathorities occupy a significant number of headignts

and control as landlord, a reasonable number hyevéh addition to the local authority, major shiogp

'8 This is expressly stated in the 1988 Act.



centre owners can be expected to control a largeoption of hereditament value within a given Bli2a
There may be a concern as to the transparency afemocratic process on the part of smaller indigren
occupiers, especially if a voting turnout is lovheEe problems and concerns have been identified by

Berman (1997) to be very real in the American epee.

In addition there is the problem of voting rightgemn to owners of unoccupied or exempt propertghtse
ratepayers benefiting from a concession or sultjettinsitional relief. The regime of rating in Haugd is
far more complex than the base position in Ameca;anada which saw the first BID. Lengthy
adversarial lawsuits have occurred in America ardcammented upon by Symes and Steel (2003) and

unless the voting position in England is transpbagid clear lawsuits may follow in this jurisdiatio

Charities

The draft Statutory Instrument centres on the cpihokthe hereditament as a basis for a levy bagsed
existing rating principles. The aim is to incre&seding for a defined area for a defined purpose, @nge
of purposes. At present not all occupiers beargaralgoroportion of tax. Charities for example opby a
maximum of 20% of the occupied rates of othersraag apply to the local authority for discretionary
relief for the rest. The question is thereforeadis equity, is it fair that Charities should hdke same
voting rights as someone who will pay the full rieey. Whilst if the levy is a percentage of rateaialue

rather than rates paid, Charities will see a gréateease in actual burden in percentage terms.

It may also be reasonable to ask a further questomely, should a local authority with a BID arge@ate
discretionary relief on the remaining 20% of rdt@sCharities within this area? If they receive thk
discretionary relief, they will be benefiting erlly from the supplementary contributions of othdis be
fair and transparent, when any bid vote is takilagg, the position of these bodies should be glearl

identified.



To complete the consideration it would be apprdera reflect adequately upon those buildings Bila
area that are exempt from rating altogether, aisdabuld include derelict buildings and propertgddgor

religious worship. If they are to benefit from alBproposal all interested parties should be madaeaw

BID Area

It seems likely that certain central list heredigams will fall wholly within a BID area and coule:b
identified as such. Other central list items withg€s a BID area boundary, for example, railwaydirghis
point will have considerable relevance if the digfim of hereditament as appears to be the caskeides
those items on the central list. To achieve itiestaim the BID area would need to be defined lecidic
reference to all rateable and non-rateable heredités irrespective of the list in which they may rfay

not) appear.

American BIDs have on occasions given residentst@ for a small contribution, often one dollar,digy

to complaints from businesses about the residentsig strength. When residents have had no vetg th
have complained of ‘taxation without representdtidhe proposals for England do not propose to lewy
additional sum on residenfsThe residents will also not have the right toevalthough the money raised
from a BID will be spent in the BID area and thiaynbenefit residents living within the area. Alrgéawal

the proposed BID pilots for England we have sedhéir development manipulation of the BID areas to
include commercial hereditaments to be levied,tarekclude residential areas, which will benefit bat
be levied. At least one Town Centre Manager drgwin the boundary for a BID pilot area has sought t
include as many commercial hereditaments as pessit#se will be levied if the BID is successfalig
raising more money. This is entirely reasonablenftbe Town Centre Manager's perspective. Residentia
units will not be levied therefore incorporatingth offers no advantage to the BID area. We maypB#ee
areas being driven by tax base (use) rather thisug lseeated by reference to local history or néleel,

regulations certainly encourage this.

" The only residents that will be charged are thindiwe-work units in a BID area where that partioir
accommodation that attracts the non-domestic rdtdevlevied. Thus, the Council Tax is unaffectad
the additional levy.



In America it is recognised that the success ofiad@ea has led to pressure for the improvemeanof
adjacent area, often by the creation of a new BAlchell (1999). This is part of the competitiveepsure
arising from small BID areas. The proposals forlgnd have tended to be geographically large, often
entire city centres or a substantial part therfeofexample Liverpool and Peterborough. The positiv
pressure through competition in BID area statusrigland may only be created in those central London
BID areas that are geographically smaller. Therg beaa neglect and exclusion of those areas lé¢dide!

a BID area.

Timing

The proposals envisage the BID pilots being deadapith effect from 1 April 2005. This date is atbe
date of the implementation of the next rating reatibn. Many hereditaments will alter in rateatddue
between the date of the last revaluation, whick &fect from April 2000 and this. Clarity would be
required as to the rateable value to be used fpB#D proposal. To use 2000 list rateable valudbgite
rise to complaints of relative accuracy betweerditgaments; those values are likely to have altered
significantly over the five year period since thstlrevaluation (being the reason for the revaluatiTo
use the proposed values as at 1 April 2005, whicte mecently been notified, means that the
implementation would also be based on rateablesgatuany of which will be subject to appeal. There
appears to be little research in any proposed B#2 af the likely alteration in rateable valuesimsn the
2000 and 2005 lists. Rateable values are not tine s& rates paid but they provide the headlineditu
which many occupiers relate. If they are to inceghere may well be less of an appetite for vaiting
favour of proposals. If an increase in rateablei@sland rates paid occurs between the respedisdhere

will be greater pressure on an occupier wishinguittimise costs to vote against a supplementareass.

The purpose of BID proposals




This paper has focused on the proposals for BIlEnigland. There has been little discussion of ey
are designed to achieve. In America and CanadaavB#D spends its money on is defined by the BID
body. The most common areas of spending are seectaiff, street lighting, street cleaning and gtree

furniture and decoration (Symes and Steel, 2008)Aferican BID may also be much more; the San
Diego BID incorporates energy efficiency, whilsteTBryant Square BID in New York has taken over

partial responsibility for the funding and managatraf the local park (Symes and Steel, 2003).

The problems of Downtown North America in competwith out of town malls, the lack of parking, the
aggressive begging and crime provided the spua faluntary initiative to compete (Symes and Steel,
2003). The proposals for England vary within mughter limits between the proposed BID areas. They
again have a focus on security and cleanlinesgudh some like Bedford propose wardens to greet
people and direct them to eateries. This functiay nesult in sector bias and may serve to worlebébtr
visitors than locals. The BID proposals themselmay benefit certain occupiers over others althdagh
general it would seem that retailers have the twoghin. BIDs are a ‘place marketing scheme’ andé¢h

benefiting from ‘place’ may benefit from a BID. Sgmand Steel (2003) comment ttdespite the high

Those more neutral to place like office or ind@toiccupiers may not benefit and the proposals lneay
divisive amongst occupiers. In England there welldompulsion to pay the BID levy; however the orgyi

of the American levy are voluntary.

Conclusions

The rating system in England is having grafted upan American BID model to which it is ill-suited
The American model is owner based whilst that psepldor England centres on occupiers. These
occupiers may be voting for an area improvemeritlg@als to an increase in the value of their
hereditaments and therefore the rent that theybmagquired to pay. Would it not be better to léwy out

of town occupiers and use the levy to strengthem tcentres?



The wording of the proposed regulations is incdasiswith the commitment to levy the increaseddax
all non-domestic ratepayers. Those ratepayers apgean the central list have been omitted from the
voting process and the levy in a manner that igraosparent or justified. This may be seen as
unreasonable by those others being asked to vdtpanthe levy, whilst those on the central listtth

subsequently move to the local list may complait they had no say in the matter.

The voting and taxation provisions are not defiard transparent in connection with those paying les
than full rates. The proposals do not adequatedyesd those buildings currently exempt from rates i
BID area that will benefit from the proposals witthdeing taxed at all. The proposals do not addzess
equitable treatment or transparency in voter kndgéeof those benefiting from empty property relief,

charitable status, discretionary relief, or traosil relief.

The regulations do not appear to recognise thelbeshdnd Tenant relationship and how it may deveétop
influence the success of a BID scheme that centrexcupiers rather than owners. The fundamental
change to rating brought about by the 1988 Act afgprot to have been recognised. The proposalgaappe
to regard rating still as a local tax. The regala do not adequately addréle revolutionary change
made by the 1988 Act [which] was to convert non-gitin rates from a local tax into a central tax

quoting Lord Hoffman irEdisort®.

The regulations lack clarity as to what rating fiet figures are to be taken from given the progose
introduction of initial BIDs at the same time aseaw rating list. The proposals also do not appear t
recognise that the rating list is often subseqyeaitered or appealed and back dated to the reielze.

These subsequent changes may have affected tremitif an earlier vote.

The prescriptive nature of the regulations caneaadiapted to ‘microfit’ local conditions. Symes &tdel
(2003) report the great strength of the BID sysiemerica being that local businesses can tax

themselves a little or a lot, monthly or annuallgder various plans, and spend money to theirifesr



That great strength is not present in the propdeal&ngland. What is present are a lot of areatrtray

give rise to successful legal challenge and claimsfairness or lack of transparency.
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'8 At paragraph 4R (on the application of Edison First Power Ltdfgntral Valuation Officer and
another [2003] UKHL 20
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