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What jeopardizes or destabilizes the international legal order are the international crimes and
not individual suits for reparation in the search of justice. In my perception, what troubles the
international legal order, [sic] are the cover-up of such international crimes accompanied by
the impunity of the perpetrators, and not the victims’ search for justice."

1. Introduction

This article explores the dialogue or absence of dialogue between national judges in Brazil
and Italy on the topic of access to justice for atrocities and the role of state immunity, com-
paring the attitude taken by the Italian and Brazilian judiciary in concluding that state
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immunity cannot bar justice for atrocities.” State immunity is one of the rules of inter-
national law that is more directly influenced by the judicial activity of domestic courts
since domestic courts are primarily tasked with its application.” In the absence of a universal
treaty on state immunity in force,* domestic courts have developed national case laws on the
circumstances in which state immunity applies, contributing to the emergence and devel-
opment of customary international law in this field.” Particularly delicate are those cases in
which domestic courts have to decide whether state immunity can bar access to justice for
atrocities committed by a state: while scholars have suggested different legal solutions to this
issue,® various domestic courts have in parallel provided different answers.

In light of the goals of the special issue hosting this research, this article investigates in
particular the solutions offered by two domestic judicial systems: Italy and Brazil. The
choice of Italy is determined by the fact that, since 2004, Italian courts have denied
that state immunity can be invoked to bar access to justice when certain violations of fun-
damental rights occur. As it is known, the International Court of Justice (ICJ) addressed
this subject in the 2012 Jurisdictional Immunities case, rejecting the Italian argument that
sovereign immunity can be disregarded in order to adjudicate reparations claims for
international crimes.” Nonetheless, as detailed below, the Italian judiciary keeps
denying the subsistence of state immunity vis-a-vis certain violations of fundamental
rights, departing from the decision of the ICJ. The choice of Brazil as the second case
study is due to the fact that the Brazilian Supreme Court (Supremo Tribunal Federal,
henceforth STF) in 2021 declared that no state immunity can be invoked when human
rights are violated.® Subsequently, in 2022, the Brazilian Supreme Court confirmed
these findings, clarifying that these apply for violations occurring on Brazilian territory
only.’

These two domestic jurisprudential trends share some similarities and, at the same
time, present some differences in the outcomes and in the legal reasoning advanced.
This article explores these convergences and divergences, taking particular note of
the limited and select judicial dialogue between the Brazilian and the Italian case
laws. With the wider perspective of national judicial dialogue in international law
matters in the background,'® the article explores the significance of the Italian and
Brazilian case laws in further developments of the customary international law on
state immunity. In light of the goals of the special issue where this article appears
and of the boundaries of the analysis that focuses on Italian and Brazilian case law, par-
ticular - but not exclusive — attention is given to scholarship authored by Italian and
Brazilian commentators.

This study is structured as follows: section 2 outlines briefly the rule on state immunity
and offers an overview of the articulated Italian case law on why state immunity cannot
bar access to justice for atrocities, taking in particular account judicial developments that
occurred after 2004. Section 3 describes the recent 2021 decision of the Brazilian
Supremo Tribunal Federal, in which the Brazil judiciary apparently joined the Italian
trend against state immunity when atrocities are committed, taking into account sub-
sequent 2022 developments as well. The two different judicial trends are compared
and analysed in section 4, where the limited explicit reference to Italian decisions by
the Supremo Tribunal Federal is discussed. Section 5 concludes the research by describ-
ing the likely impact of these judicial trends on future developments on the relationship
between access to justice for atrocities and state immunity.
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2, State immunity, access to justice for atrocities, and the Italian Case Law
2.1. State immunity in a nutshell

The rule on state immunity posits that ‘no state can claim jurisdiction over another’ on
the basis of the principle of equality of states."' Accordingly, a state, as such, cannot be
convened before the courts of another states, except in cases in which the former has con-
sented to the exercise of jurisdiction by the latter."

State immunity emerged as a rule protecting states in relation to any kind of activity.
Yet, already at the beginning of the XX century some domestic courts started distinguish-
ing between acts covered by state immunity, i.e. those acts undertaken as manifestation of
the state’s sovereignty (jure imperii), and acts not covered by state immunity because
they are undertaken by a state as if it acts as a commercial entity (jure gestionis).
Although the contours of these two categories are not always easy to discern, this distinc-
tion is considered part of customary international law on state immunity."?

As mentioned afore, at the time of writing, there is no binding treaty on state immu-
nity at universal level. The 2004 United Nations Convention on Jurisdictional Immu-
nities of States and Their Property never entered into force due to a lack of
ratifications.'* Accordingly, at the international level, state immunity is mainly governed
by customary international law.

2.2. A new hope: does jus cogens trumps state immunity?

Since 2004, Italian courts have started arguing that there is yet another exception to state
immunity beyond the acts jure imperii / acts jure gestionis dichotomy: according to this
view, usually labelled as humanitarian exception, state immunity cannot be used to deny
access to justice to victims of atrocities. For the purposes of this article, the decision of the
Italian Supreme Court (Corte di Cassazione) in the Ferrini case will be taken as the start-
ing point of this story. It should be noted that before 2004 other national jurisdictions —
e.g. in Greece - had reached similar results.'” However, the stubbornness of Italian courts
in denying state immunity to bar access to justice for atrocities, coupled with the per-
ceived leading role of Italian courts in shifting from absolute to relative immunity,
resulted in a recognisable Italian position on the issue at hand.

In the Ferrini decision of 11 March 2004, the Italian Supreme Court denied state immu-
nity to Germany for some crimes committed by the Nazi army in the north of Italy during
World War I1.'® In particular, the decision regarded illegal deportations and denials of the
status of prisoners of war, which were prohibited under international humanitarian law even
prior to the adoption of the 1949 Four Geneva Conventions. In the Supreme Court’s view,
these actions amount to international crimes and the protection of human rights against
these crimes amounts to jus cogens. Accordingly, state immunity, which is not a rule of
jus cogens, cannot bar the access to justice to rights which have jus cogens status.'” As a
result, Germany could not invoke state immunity to bar justice for international crimes.

The Ferrini decision sparked significant academic debate'® and was followed by a
series of other Italian decisions that applied the same rationale.'® For the purposes of
this study, suffice it to note that the Italian Supreme Court argued on the basis of inter-
national law only: the conclusion that Germany did not enjoy immunity was, according
to the judges, a consequence of a hierarchy between different international law rules that
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existed at the international level, rather than the result of the application of Italian dom-
estic law. What the Italian Supreme Court did was simply identifying this international
law hierarchy, recognising its transposition into the Italian legal system, and using this
hierarchy to solve an apparent normative conflict between the ban on international
crimes and state immunity.”” The soundness of this conclusion was tested very soon.

2.3. The empire strikes back: the ICJ and the rejection of the Italian rationale

Germany did not stay idle in front of the Italian case law and the danger to be asked to
pay for reparations for the crimes committed by the Nazis during their occupation of
northern Italy. Rather, Germany convened Italy in front of the IC], lamenting that the
Italian judiciary had violated German state immunity.

In 2012, the ICJ passed its judgement in favour of Germany. The Court rejected the
idea that Germany could not invoke state immunity before Italian courts when it
barred access to justice for victims of atrocities, stating that ‘under customary inter-
national law as it presently stands, a State is not deprived of immunity by reason of
the fact that it is accused of serious violations of international human rights law or the
international law of armed conflict.*! According to the ICJ, there is no normative
conflict between the procedural rule on immunity and the rules that are relevant for
the merits of a case pending before a domestic court.*?

Although the ICJ’s decision sparked an animated debate among scholars,” it was
implemented diligently by Italy. A number of Italian judgments, both by the Supreme
Court and by lesser tribunals, acknowledged the ICJ’s decision and denied Italian juris-
diction over similar cases.** The Italian parliament also intervened, by adopting Law no.
5/2013,” with which Italy acceded to the United Nations Convention on Jurisdictional
Immunities of States and Their Property. Article 3 of this Law stated that Italian
judges had to comply with the IC] judgment, denying their jurisdiction in similar cases.*®

The ICJ’s ruling on this matter also affected the development of case law on state
immunity outside Italy, both at national level and before the European Court of
Human Rights, resonating in a series of backward national and international judgments
that confirmed the application of state immunity even when atrocities occurred.”” In
light of the influence of the ICJ’s case law in matters of international law, some held
that this was the final position on the relationship between state immunity and access
to justice for atrocities.”® However, a reaction by Italian courts was underway.

2.4. The return of the Jedi: the Italian Constitutional Court against German
immunity

The Italian decision of implementing the ICJ’s judgment did not end the state immunity
saga because of the intervention of the Italian Constitutional Court in 2014. A different
Italian judicial body was ready to offer its rationale on why, notwithstanding the ICJ’s
decision, state immunity could not have barred the access to justice for atrocities.

At the time of the writing of this article, Italy is not complying with the ICJ’s decision
because of its Constitutional Court decision no. 238 of 2014.”> The Italian Constitutional
Court held that as a matter of Italian domestic law, the right to access justice is a fundamental
principle guaranteed by Articles 2 and 24 of the Italian Constitution, and as a such, it cannot
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be set aside in favour of state immunity when the latter shields war crimes and crimes against
humanity, which breaches fundamental human rights.* In this regard, Articles 2 and 24 are
considered to be ‘counter-limits’ to the application of customary international law on state
immunity in the Italian legal order.”’ Consequently, the Italian Constitutional Court
ordered the Italian government and judges to disregard the ICJ’s decision and considered
null and void the Italian legislation that implemented the judgment. As a result, reparation
trials against Germany for atrocities committed by the Nazis resumed before Italian courts.””

The main difference between the positions of the Italian Supreme Court and the Italian
Constitutional Court is that while the former tried to argue on the basis of international
law (jus cogens argument), the latter employed Italian constitutional law as the basis of its
reasoning. The Italian Constitutional Court openly acknowledged the primacy of the ICJ in
interpreting international law, even if it regretted the conclusions reached in the 2012
decision.”® However, the Italian Constitutional Court emphasised its role to guarantee the
application (and prevalence) of the rights protected by the Italian Constitution, a field
which is outside the remit of the IC]. External observer may dislike the outcome of the
Italian Constitutional Court’s decision, but nobody could context its primacy in the interpret-
ation of the Italian Constitution. Conversely, on matters purely based on international law, the
authoritativeness of the IC] is far more significant than that of the Italian Supreme Court, and
thus the ICJ’s judgment appears to be more authoritative of the Ferrini decision.

The decision of the Italian Constitutional Court received extensive coverage by com-
mentators in and outside Italy,’* even if Brazilian scholars have not been particularly
active in analysing it. On the plan of the relationship between Italy and Germany, it
resulted in a lack of Italian compliance with the ICJ 2012 decision. As predictable,
Germany did not stay idle.

2.5. The (phantom) menace of a new ICJ case between Germany and Italy on
immunity

Following the Italian Constitutional Court’s decision no 238 of 2014, Italy has resumed
its violation of German immunity and has violated the duty to implement ICJ’s decisions
under Article 94 of the UN Charter. As a result, and as foreseen by many observers,
Germany brought Italy again before the IC]J in 2022.%

At this stage, there is little to add to this development. Originally, Germany asked for
provisional measures against the enforcement of some Italian judgments.”® The Italian
government, in response, has adopted urgent legislative measures to paralyse the
implementation of judgments against Germany.”” Accordingly, Germany has withdrawn
the request for provisional measures,’® but the case is still pending before the ICJ.

In parallel, a case was launched before the Italian Constitutional Court on the lawful-
ness, under the Italian constitution, of the urgent legislative measures adopted to paralyse
reparation cases against Germany, which provided that Italy would have been responsible
to pay the compensation owed by Germany.* In 2023, with decision no. 159, the Italian
Constitutional Court has concluded that these measures are not in conflict with the
Italian Constitution since the victims are provided with reparations even if this is mate-
rially paid by Italy rather than Germany.*

In the meantime, international law scholars have already shown an interest these new
developments involving Italy and Germany on State immunity.*'
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3. The recent Brazilian case law on state immunity when atrocities occur

Comparatively, Brazilian courts have not dealt as extensively with the doctrine of state
immunity as Italian courts have. Traditionally, the Brazilian domestic judiciary would
understand and apply state immunity from jurisdiction as absolute.*> However, the
entry into force of the 1988 Republican Constitution generated a momentum for
courts to restrict state immunity, specifically in the context of labour (law) cases.””> As
of then, Brazilian case law has followed consistently the acta iure imperii / acta iure ges-
tionis categorisation and applied the restrictive doctrine accordingly. Yet, up until very
recently, no exception was identified by either Brazilian lower courts or the Brazilian
Superior Court of Justice in cases of acta iure imperii, regardless of the alleged (il)legality
of the foreign state’s act, whether occurred on the territory of Brazil, and/or in absence of
alternative means of redress.

This stance has taken a radical U-turn with the decision on Changri-La case of the Bra-
zilian Supreme Court, adopted in August 2021,** whereby, as already mentioned, the STF
decided - with a slight 6-5 majority - that immunity from jurisdiction does not apply in
cases of foreign states’ unlawful acts constituting human rights violations.** The case was
heard following the extraordinary appeal procedure. This procedure is employed in those
cases where the STF recognises that a case may have ‘general repercussions’ extending
beyond the petitum of the case. These are to be examined by the Supreme Court in
plenary to establish a thesis that becomes a precedent. This makes the Changri-La case
particularly important.*®

Two petitions were filed to ‘clarify’ and circumscribe the scope of the decision adopted
by the STF. The first one by the Ministero Publico Federal, requesting the scope of the
decision to be limited to international crimes implying grave violations of human
rights in the territory of the state; the second one by the Advocacia-Geral da Unido to
delimit the scope of the decision to war crimes as recognised by international tribunals.
The STF partially accepted the first petition, explicating the territorial requirement, in
line with the tort exception case-law,”” while rejecting the limitation ratione materiae
to international crimes. The Court rejected the second petition on war crimes in full.*®

The case concerned the sinking of a fishing boat during WWII, the Changri-La, and
the death of the ten fishermen aboard, along the coasts of Rio de Janeiro, in the Brazilian
territorial waters. Around sixty years after the facts, new findings revealed that the boat
was intentionally sunk by a German submarine. This allowed the Tribunal Maritimo in
2001 to establish the facts and suggest that Brazil extended moral or monetary compen-
sation to the victims.*’ This took the form of a symbolic public ceremony officially
including the name of the victims in the Brazilian World War IT memorial. This notwith-
standing, in 2007, the descendants of one of the victims decided to start a judicial pro-
ceeding against Germany and sought compensation before Brazilian courts for the
material and non-pecuniary damages incurred. The STF decision is the last step of a
long judicial journey.

The following analysis reflects the order of the arguments articulated by the STF.

The Court constructed its decision starting from the characterisation of the sinking of
the boat and consequent death of the crew. The STF framed the act as a war crime, and a
violation of both the laws of armed conflict and human rights.”® The Court spilled admit-
tedly — while not fully convincingly - a lot of ink in trying to frame the relevant act as a
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violation of either international humanitarian law or human rights law. From an inter-
national humanitarian law perspective, it did so by relying first on Article 46 of the Regu-
lations Annexed to the Convention (IV) respecting the Laws and Customs of War on
Land’' and the Convention (XI) relative to certain Restrictions with regard to the Exer-
cise of the Right of Capture in Naval War.>* The latter reference seems more fitting in
relation to immunity of non-military vessels in naval war (and possibly, by extension,
a prohibition of killing civilians aboard as non-military targets). Yet, the reference to
the Hague Regulations is quite inaccurate, not only because it was adopted to govern
war on land, but particularly because its Article 46 applies only to occupied territory;
leaving aside the debate on whether certain maritime zones can be occupied,53
nothing suggests that that portion of Brazilian territorial waters was under occupation
at the time of the sinking of the boat.”* Equally puzzling, albeit for different reasons, is
the reference to the prohibition to kill persons at sea in the Statute of the Nuremberg Tri-
bunal® as a war crime and the violation of the right to life as codified under Article 6 of
the ICCPR. Here, the STF avoided engaging in the highly relevant question of intertem-
porality and hence validity of the two provisions mentioned above for the facts of the
case, which occurred before the two instruments entered into force.”® This line of argu-
ments was of course necessary and instrumental for the STF to reach the conclusion it
did.

Yet, what also emerges from this characterisation is that the judgement does not cir-
cumscribe the exception to the gravity of the violations — thus seemingly opening the
door for a limitation to states’ immunity for acta iure imperii to any violations of
human rights, albeit committed in the territory of the state. Admittedly, this significantly
expands the exception already formulated by other domestic courts, whether based on
international or constitutional law.”” Yet, the arguments advanced by the STF in relation
to the humanitarian exception mostly engage with doctrine and case law related to
serious violations. As mentioned above, the Ministero Publico Federal had asked the
Court to circumscribe the decision to international crimes implying grave violations.
The STF has rejected this delimitation in its latest decision, albeit due to the alleged unin-
telligibility of the category of international crimes. According to Cavalcanti, the STF
failed to circumscribe the decision to gross violations, due to a wrongly conflation of
the jus cogens category with the broader concept of human rights.”®

The STF’s analysis of both case law and legal instruments moves along the territorial
tort exception (and specifically on Article 12 on the UN Convention on state immunity
and national legislation across continents) and the humanitarian exception, with the
Court relying on the Italian, Greek and South-Korean jurisprudence. As already noted
in the literature,”® the Tribunal did engage in a (comparative) analysis of both national
and international instruments and case-law, albeit dismissing easily domestic and inter-
national case law moving in an opposite direction. It remains however surprising that the
judges did not derive any prescriptive or operative conclusion from this analysis, some-
what undermining the dialogic nature of these references. The STF merely indicated that
this plethora of evidence shows that exceptions to the rule of state immunity are concei-
vable and that the rule is neither static, nor insurmountable.®” In doing so it also took a
specific position towards the ICJ decision of 2012, relying both on Article 59 of the IC]
Statute and trying to distinguish the context of the present case from the Italian case, as
will be explained further below.®! In fact, most interaction with the Jurisdictional
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Immunities decision occurred with extensive passages of the late Judge Cang¢ado Trin-
dade’s dissenting opinion and the arguments formulated in the Italian counter-
memorial.

How did then the Court come to exclude state immunity in the case at hand? The STF
moved forward to focus on the right of access to justice and the right to truth. Specifically,
it indicated that refusing to grant access to court to the claimants in Brazil would create
an anomy, a state of exception, a ‘zone of indifference of law within law’, @ la Agamben,
whereby the victims would be left without justice.®* The right of access to judicial review
is identified both at a constitutional level (Article 5(XXXV)) and internationally, as pro-
vided in Articles 8, 10, and 14 of the ICCPR.

More interestingly perhaps, the decision of the STF is the only one so far establishing
the inconsistency of state immunity with the full realisation of the right to truth.®® This is
not particularly surprising, given the regional context.*® For historical reasons, Latin
American countries have a solid tradition on the concept of both individual and collec-
tive truth, and the Inter-American Commission of Human Rights has been a forerunner
in that regard. ® While the reliance of the STF on the right to truth is not exceptional, the
way the Court constructed its argument in the specific case is somewhat dubious. The
judges relied on Article 32 of the 1977 Additional Protocol I, concerning the (fate of)
the missing and the death. Yet, as already noted by commentators,’® that specific pro-
vision does not integrate an individual human right per se. It rather entails a due diligence
obligation on the parties to the conflict which, however, does not apply to its own
nationals. Regardless of the (mis)interpretation of the Court concerning Article 32, the
decision further enlarges the scope of friction between the doctrine of state immunity
and the quest for justice.

For victims of violations of human rights or humanitarian law and their family
members, the right to truth would imply an obligation for the perpetrator state to
provide specific information on the circumstances of the violation and the fate of the
victim. This ‘procedural’ dimension®” of truth reflects the remedial evolution of individ-
ual human rights violations, which implies a jurisdictional or quasi-judicial assessment of
the specific case, geared towards reparation. It has been argued that the right to truth is
endowed with the character of inderogability. The non-derogable nature of this right
would be an immediate reflection of its material scope (in matters of serious violations
of international humanitarian or human rights law) and, as such, preclusive of any dero-
gation.®® The argument is that denial to (judicial) fact-finding could turn into acts of
psychological torture, or the detriment of other rights related to, for example, private
and family life, if such conduct prevents from seeking and knowing the truth about
the fate of their loved ones. In this context, while taking the form of an autonomous
rule, the right to truth becomes instrumental to the assertion and protection of other sub-
stantive rights and, among them, the right to an effective remedy.*’

The STF concludes its reasoning with a (seemingly) constitutionally based decision:
state immunity shall be delimited in cases of human rights violations. According to
Article 4(I) of the Brazilian Constitution,”® its domestic legal order cannot tolerate
such a zone of indifference, as the article gives prevalence to human rights as a principle
that guides Brazil in its international relations. As such, in the case at hand, the right to
life, truth and access shall prevail over the immunity of Germany. According to the STF,
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Article 4 of the Constitution instates a new normative paradigm whereby state sover-
eignty is no longer preponderant.”’

As further elaborated below,”? this reconstruction is particularly interesting, since the
STF produces a singular hybrid in trying to reconstruct both the relevant normative pro-
visions and violations through an overlapping (and not always rigorous) series of argu-
ments based both on international and domestic law. This leaves the readers wondering
first whether the violations have already occurred as a result of the German unlawful act
or whether these would materialise in case state immunity is recognised, thus denying the
claimants access to justice.73 More relevantly, though, is the question of the site, more
specifically of where the violation materialised. At an international level? At a consti-
tutional level? Both? The answer to these questions reverberates also on how these par-
allel violations interact with state immunity.

4. Dialogues and encounters between Italian and Brazilian decisions

4.1. Mutual references to Italian and Brazilian case law, practice, and
scholarship in Italian and Brazilian decisions on lack of state immunity

The TItalian case law on the lack of state immunity when atrocities are at stake does not
engage with Brazilian decisions. Notwithstanding a rich survey of relevant national and
international case law,”* the Ferrini decision by the Italian Supreme Court does not refer
to any Brazilian case on state immunity. Similarly, the Italian Constitutional Court does
not refer to any Brazilian precedent in its decision no 238 of 2014. This is unsurprising
since the 2021 and 2022 Brazilian decisions discussed in this article are the first Brazilian
cases dealing with state immunity when atrocities occur. More regrettable is that the 2022
order by the Tribunal of Rome referring the Italian legislation to the Italian Consti-
tutional Court and the subsequent 2023 decision no. 159 by the Italian Constitutional
Court do not take into account the Brazilian decisions. As a matter of doctrine, since
the two Italian courts are not permitted to cite scholars in their decisions,” no reference
to Brazilian authors (or any other) can be found in the text of the judgments.
Conversely, the 2021 Changri-La decision discusses in detail Italian case law and scho-
larship. The majority focuses its attention on the Ferrini case,”® which is cited alongside
with the subsequent Milde case.”” A long portion of the Ferrini decision is quoted with
approval, with reference both to its English and Portuguese translations. The Ferrini
decision is considered by the majority as a portion of a wider customary international
law patchwork comprising domestic legislation from US, UK, Australia, and Argentina,
as well as domestic judgments from Greece, US, and South Korea.”® In this, the majority
in the Changri-La decision employs the Ferrini judgment to suggest, albeit not conclusively,
that customary international law includes elements of flexibility when dealing with state
immunity and atrocities. Moreover, the majority in the Changri-La decision quotes with
approval the Italian official position presented before the IC] in defence of the approaches
taken in the Ferrini judgment.”” The majority of the STF further quotes the opinion of the
Brazilian General-Prosecutor, which incorporates references to scholarly criticisms against
the 2012 ICJ’s decision, including to three articles by Italian scholars (written in English).*’
The dissenting opinions in the Changri-La case engages less with Italian case law and
scholarship. The dissenting opinion by Gilmar Mendes assesses some domestic
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legislations on state immunity: domestic legislations from US, UK, Singapore, South
Africa, Pakistan, Canada Australia, and Argentina are mentioned without significant
elaboration, whereas Italian legislation is ignored.®*’ The Ferrini decision is discussed
in a long quote summarising the opinion of the Brazilian General-Prosecutor, with the
aim of demonstrating that state immunity is applicable to atrocities as per the 2012
ICJ’s decision.®*

The dissenting opinion by Marco Aurélio Mello refers to the 2012 ICJ decision as ‘o
caso Ferrini’.*> The judge goes on to describe in wide brushstrokes the context of the ICJ’s
proceedings, with reference to the Italian Supreme Court’s judgement,** concluding that
state immunity should apply. No direct reference to Italian case law, practice, or scholar-
ship is provided by the dissenting opinion by Alexandre de Moraes.*”

Overall, the Ferrini decision by the Italian Supreme Court and, to a lesser extent, the
Italian position before the ICJ, the Milde decision, and Italian scholarship (in English) are
taken into account in the Changri-La case, chiefly by the majority. This is not surprising
from the perspective of the outcome reached by the majority, that is, the fact that state
immunity cannot shield access to justice for atrocities. On the other end, the absence
of any reference to the Italian Constitutional Court’s decision no 238 of 2014 is striking,
especially in light of the role played by Brazilian constitutional law in concluding that
state immunity was inapplicable.

4.2. A comparison between the Italian and Brazilian approaches to the
relationship between national and international law in the context of state
immunity

There are two main aspects of comparison that are worth highlighting between the Italian
and Brazilian case-law on state immunity. First, the role of existing alternatives to judicial
remedies for victims; second, and perhaps most importantly, the relationship between
international and constitutional law in cases involving state immunity.

As to the first aspect, it is worth recalling that the Italo-German situation in relation to
reparations for the victims of World War II Nazi crimes is a particularly complex one.
The 1961 Bonn Agreement between Germany and Italy concerning Settlement of
Certain Property-Related, Economic and Financial Questions has represented a signifi-
cant bone of contention in the immunity saga, both at a political and judicial level. Gen-
erally speaking, the Italian position®® - at least until 2022%” - was that the 1961
Agreement did in fact not settle the reparation issues for Italian victims of Nazi
crimes, with the two states fundamentally disagreeing on the extent of the treaty and
its scope of application. Italian claimants have also unsuccessfully seized German dom-
estic courts to obtain reparations for the same acts.®® This impasse has, in turn, given
shape — albeit with different formulations and argumentations - to the ‘last resort’ argu-
ment, with the Constitutional Court insisting in particular in judgement no. 238 of 2014
on a judicial remedy being necessary for the victims to obtain justice, based on the lack of
meaningful and effective judicial and non-judicial alternatives.*” The STF does also
sketch this argument, albeit with much less emphasis and ‘merely’ to distinguish
Changri-La from the ICJ case.”® More specifically, the Tribunal employs the argument
of the absence of any compensatory schemes between Germany and Brazil for Nazi
crimes merely to differentiate the Italian precedent from the Brazilian situation. The
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rather incidental nature of the consideration makes it difficult to discern whether this
element has played a role for the STF in excluding the application of state immunity
in the case at hand. Similarly, one can only find a very brief passage on the possibility
for the victims to turn to German courts, when the STF states that: * ... requiring the
victims to turn to foreign jurisdiction would imply reserving the victims [a situation
of] anomy ... ."" While we can imply that this short line dismisses the effectiveness of
recourse to German courts, there is no engagement as to the parameters of effectiveness
and feasibility of a different judicial remedy and - again - no clarity as to whether the STF
considers that state immunity should succumb only in cases where no alternative judicial
or non-judicial remedies are available to the victims. The arguments used by STF seem to
work rather ad adiuvandum and not as part of the core reasoning of the decision. In the
Italian case-law, instead, the absence of other effective and meaningful means of redress
comes rather across as a constitutive element of the exception to state immunity in the
cases of serious violations, both from an international and constitutional perspective.

The most interesting difference, however, between the Italian and Brazilian judicial
attitude to state immunity is the way the difference courts approach(ed) the relationship
between international and domestic law in shaping the exception to or non-applicability
of the rule. As already mentioned in the previous paragraphs, Ferrini and decision no.
238 of 2014 concretely obtained the same result. Yet, the two Italian Courts elaborated
their reasonings in diametrically opposed ways. While in Ferrini, the Italian Supreme
Court based its reasoning in international law, identifying a humanitarian exception to
the rule on state immunity already in the international legal framework, decision no.
238 of 2014 employed the counter-limits doctrine. It is worth recalling that this doctrine
allowed the Constitutional Court to argue that a rule on state immunity that extends to
acta iure imperii constituting serious violations of human rights of international huma-
nitarian law cannot ‘enter’ the Italian legal order, by virtue of the inviolable right enun-
ciated in Articles 2 and 24 of the Constitution, the right of access to justice for the victims.
The Constitutional Court thus based its conclusions on constitutional law. These consti-
tutional law-international law iterations across (civil) domestic courts and the Italian
Constitutional Court have been extensively explored. **

The STF entertains instead a peculiar hybrid of difficult framing that requires closer
analysis. First, it considers that the relevant German actions are crimes and violations of
both human rights and humanitarian law under international law. In its operative part,
it shifts focus on the remedial dimension of these rights, reasoning around the right to
truth and access to justice as human rights protected both at international and domestic
(constitutional) levels, without any further mention of the right to life. It then concludes
that by virtue of Article 4(II) of the Constitution the right to life, truth and access to
justice shall be given prevalence over the rule on state immunity. Seemingly, the relevant
violations have occurred (or might occur)” both at domestic and international level, at
least for the right to truth and access to justice. For the right to life, the reasoning seems
to be limited to Article 6 ICCPR, without any further reference to domestic law.

This strange blend of international and domestic levels opens up two possible scen-
arios of interpretations as to where the site of conflict between human rights and the
rule on state immunity might be located according to the STF. It also blurs the similarity
that other commentators have identified between decision no. 238 of 2014 and the STF
decision.”*
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The first possible way to read the judgement is as a starkly dualist decision. The STF
does refer to (international) human rights in its line of argument. Yet, if we take on this
dualist interpretation, these rights are relevant insofar as they have been transposed from
international to domestic law. Accordingly, the reasoning of the STF would be firmly
embedded entirely in constitutional law.”” The STF establishes the prevalence of substan-
tive and procedural human rights as transposed in the Brazilian domestic constitutional
order. These constitutional fundamental rights are in conflict with the rule on state
immunity,96 and the latter shall thus succumb pursuant to Article 4(II). In this dualist
scenario, the conflict with the rule on state immunity is constitutional in nature and
can go two ways. Either as a conflict between two domestic norms, constitutional funda-
mental rights on one side and the rule on state immunity on the other side, as equally
transposed into the Brazilian legal system. Or as the protection of the integrity of the Bra-
zilian constitutional legal order against the international rule on state immunity that
cannot enter the domestic fence’ — d la decision no. 238 of 2014. In the context of
this dualist interpretation, the hypothesis of the conflict between two domestic sets of
norms, constitutional fundamental rights and state immunity as both transposed in dom-
estic law, seems slightly more in line with a literal reading of the judgement for essentially
two reasons. First, the STF does not explicitly theorise a counter-limits doctrine. Second,
the STF indicates that the Constitution codifies an explicit normative option for a new
paradigm where human rights prevail on the sovereignty of states in the international
relations of Brazil,”” whereby equality of states is cited in the very same article at para-
graph V.”®

The second scenario of interpretation is a rather monist one, whereby international
and national law are considered together as part of one single permeable system. And
it is this permeability that determines the outcome of the decision. If we take this
monist reading of the judgement, the site of conflict differs from the dualist scenario.
The relevant human rights (and international humanitarian law) violations have
occurred (or might occur) at the level of international law, including the ones on the
right to truth and access to justice. As such, the relevant provisions would also be ident-
ified as a matter of international law. This means that the conflict between human rights
and international humanitarian law rules and the rule on state immunity would occur at
an international level, an antinomy between two sets of international norms — a la
Ferrini. Yet, the prevalence of human rights over state immunity is constitutional in
nature as it is dictated by Article 4(II), which obliges Brazilian courts to forego the inter-
national rule on state immunity. This means that in this monist scenario, while the
conflict is international in nature, the prevalence that determines the decision is consti-
tutional. The reasoning of the Supreme Court thus has elements of both international
and constitutional law.”” Such a monist reading would give way to a rather fluid and
dynamic understanding of the relationship between international and national law and
perhaps better stand the criticism to STF of ‘not sufficiently’ engaging with or disregard-
ing international law.'°

The difficulty in locating the site of conflict — and perhaps the reticence of the STF
itself in situating it — might be due to the seemingly unsettled debate over the monist
or dualist nature of the Brazilian legal order.'”" While mostly focused on the incorpor-
ation of treaties, and more recently human rights treaties, the debate has significant
bearing on the role of customary international law in the Brazilian domestic order.
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Depending on one’s standing on the matter, this also influences the understanding and
resolution of the normative conflict under analysis. When it comes to the position of
human rights (treaties), Brazilian scholarship appears to oscillate among several vari-
ations of either moderate dualism or moderate monism.'*” The ‘moderate’ characteris-
ation is mainly linked to the addition of Constitutional Amendment 45/2004
(henceforth CA 45/04) to Article 5(3) of the Brazilian Constitution, which explicitly
accords constitutional status to international human rights treaties adopted with a 3/5
majority. CA 45/04 was possibly prompted by an understanding in case law,'®> which
would (already) recognise infra-constitutional value to human rights treaties adopted
with simple majority. CA 45/04 ‘enhanced’ the constitutional nature of those agreements
adopted with the ‘aggravated” procedure. The progressive prominence gained by human
rights in the Brazilian constitutional architecture could be traced back to the proposal of
late judge Cangado Trindade to include paragraph 2 to Article 5 of the Constitution.'**
This provision clarifies that rights and guarantees included in the Constitution do not
exclude those deriving from international treaties ratified by Brazil, giving way to the
so called ‘dialogic internationalist monism’ doctrine. In virtue of the direct applicability
clause at Article 5(1), rightsholders would become beneficiary of the most favourable
human right norm, regardless of its source, either constitutional or conventional.'’’
The apparatus sketched above clearly indicates a constitutional tendency to place
human rights at a higher hierarchical level. Any normative conflict with human rights
norms should thus be assessed through a contextual interpretation of the Constitution
that properly considers this prominence.

Where does this leave the incorporation of customary international law? So far, scho-
lars seem to either exclude questions around the incorporation of customary inter-
national law from the analysis'” or tend to solve it rather straightforwardly.'®”
Mostly, the position seems to be that customary international law enters the Brazilian
domestic legal order without any act of incorporation necessary and shall be immediately
applied by the judiciary. The question was rarely entertained by courts and only arose
before Brazilian courts in relation to the customary rule on state immunity from jurisdic-
tion.'”® As mentioned already, judges relied then on the status of the rule under inter-
national law when endorsing either the absolute or restrictive approach. In his
international law handbook, Husek purports that judges cannot deviate from customary
international law, which - as he writes — cannot be ‘contradicted’. Yet, this postulation is
based on the idea that customary international law is in any event constitutionally-
conform since it is (generally) reflected in the principles Brazil maintains in international
relations pursuant to Article 4.'% Quite relevantly to our purposes, this provision
includes inter alia equality among states, which conceptually operates as the basis for
sovereign immunity from jurisdiction.

While earlier restrictions on state immunity were solidly grounded in international
law, the latest decision of the STF appears to move instead into a (new?) terrain of hybrid-
ity. Paradoxically, extending the debate to the Changri-la case, a dualist understanding of
the conflict between human rights and the state immunity at the constitutional law level
would seem more ‘fitting’ to explain the decision of the court. Sovereign immunity might
be considered as enshrined in Article 4 of the Constitution via equality of states, and thus
a ‘domestic’ rule. As such, it conflicts with a set of human rights also incorporated in the
very same provision. The outcome reached by the STF is not surprising then, considering
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the contextual preference the Constitution shows for human rights. Yet, one could also
consider the decision to reflect somehow the dialogic internationalist monist doctrine, by
which the constitutional prevalence of human rights is due to the identification of the
most favourable ‘regime’ for rightsholders. In other terms, if the interaction between
sovereign immunity and human rights at the international law level leaves a protection
gap for individuals, the constitutional human rights prevalence clause will be triggered
and require the most beneficial rule to apply (whatever the origin thereof).''’

5. Conclusions

The analysis conducted so far has possibly tried to build a bridge, rather than conduct a
strict comparison, between the Italian and Brazilian judicial attitude towards possible
limitations of the rule on state immunity from jurisdiction in cases of atrocities. The judi-
cial bodies of both countries have found their own ways to deal with this vexed question.
This article has attempted to identify the points of similarity and divergence as to how
they have constructed the limitations on one hand, and searched for judicial dialogue
to reinforce their arguments, on the other. Of course, both judiciaries have produced
decisions that are ‘rich’ in considerations of principles and ‘grand’ statements, particu-
larly the two Constitutional Courts. And of course, their decisions can be subject to criti-
cism on lack of rigour or poor sensitivity for potential future implications.

The Italian Constitutional Court has sought ‘refuge’ in constitutional law, seemingly
without contradicting the IC]’s reconstruction of the rule on state immunity and the pur-
ported absence of a humanitarian exception. In other terms, per decision 238/2014, access
to justice comes from within the Italian domestic legal system, leaving - at least formally —
the international rule on state immunity untouched. As such, the two legal orders are — at
present at least — walking decisively parallel to each other, with the Italian legal system
taking on a ‘reactive’ rather than ‘proactive’ stance towards international law. That is,
until the international rule on state immunity will not develop to the point of not triggering
constitutional counter limits and, as such, become ‘tolerable’. The Brazilian decision lends
itself to two alternative implications qua development of international law. The first dualist
scenario would rather be a reasoning on the (non)interaction between international and
domestic law. As such it would seemingly respect the ‘authority’ of the ICJ as ultimate
interpreter of the current status of the conflict between human rights and the rule on
state immunity at an international level. The monist reading, instead, would be a reasoning
on hierarchy and prevalence which, albeit dictated by Brazilian constitutional law, operates
at the level of (and decides on) the conflict between two international norms. Both scen-
arios seem plausible, possibly including even further variants. The second (more monist)
scenario would of course contribute more significantly - and directly - to the evolution of
the rule of state immunity at an international level, rather than aligning with the trend of
relying on constitutional law as a barricade to protect fundamental human rights.

If one takes the monist reading in the Brazilian decision, it becomes apparent how the
two Courts operate at different levels, with the Italian Constitutional Court showcasing
no relevant state practice for the development of customary international law, with the
Brazilian Court providing instead an example to the contrary. Yet, what these impulses
show is that judges sit uncomfortably in a situation where formalism would erase with a
brush, and at a very early procedural stage, the possibility for victims of atrocities to
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obtain justice. Domestic courts are progressively moving target in an attempt to circum-
scribe the rule of state immunity even further, in line with a parallel movement pushing
human rights at the forefront of international law, be it relying on constitutional or inter-
national law, or a hybrid between the two. There is no reason to treat ICJ precedents as
sacred and set in stone. And judicial courts are creatively dancing around them.
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