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Summary

In 1998 the European Court of Justice Girantv. South West Trains L{Case C-

249/96 [1998] I.C.R. 449)held that the existing EU sex discrimination legfigin did

not extend to discrimination on the grounds of séxwientation. Domestic courts have
taken the same line with the Sex Discrimination 2&T5. However, since 1st December
2003, discrimination of grounds of sexual oriemiatihas been unlawful in the workplace,
under the Employment Equality (Sexual Orientati@ejulations (‘the Regulations’)
2003 (S.I. 2003/1661, implemented in responsedad-tamework Directive,
2000/78/EC). Unfortunately, these new Regulationsering employment matters only,
do not correspond fully with the UK’s existing Islzitive schemes provided by the Sex
Discrimination Act, or the Race Relations Act 19This is because they do not extend
to activities such as the provision of goods, fae8 and services; housing, and
educationHowever, in these activities, there are some cafsgsxual orientation
discrimination that may be argued under the Sexribignation Act, the Human Rights
Act 1998, or the common law. These possibilitiels ne explored, sometimes with the
help of the Canadian and United States’ experiences




Contents

Introduction
Sex Discrimination Act 1975
Human Rights Act 1998

Is Sexual Orientation a Ground of DiscriminatiorcBgnised Under The

Convention?

Ambit - The Activity Must Fall Within a Free-Stamdj Article of The Convention
Article 8 - Respect for Private and Family Life, iHe, and Correspondence
Article 3 - Torture, Degrading Treatment or Punigimin

The ‘Horizontal Effect’ Problem
‘Public Authorities’

Section 3 and Statutory Interpretation

The Discriminatory Measure may be ‘Justified’ bg ®Btate

The Common Law and the Human Rights Act
Conclusion

Bibliography

Introduction

When the European Court of Justic&Srant v. South West Trains Ltd Ca§2249/96
[1998] I.C.R. 44%eld that the existing EU sex discrimination legfigin did not extend

to discrimination on the ground of sexual oriematiit rejected the ‘analytical argument’
- that men, but not women, are penalised for battrgcted to men, and as such,
treatment on the ground of sexual orientation artexiito treatment on the ground of sex
(see Pannick, 1985 pp 201-203, Wintemute, 19974dp338, and Bamforth, 2000, pp
701-708). The ECJ’s decision echoes the approdakes in Canada and the US.
(RespectivelyEganv. Canada(1992) 87 D.L.R. (4th) 320, 330-331); aDd Santisv.
Pacific Telephone & Telegraph G&979) 608 F. 2d 327, 331.) More recently, in
Macdonald v. Secretary of State for Defe{2@03] UKHL 34, the House of Lords
upheld the majority decision of the Court of Sesgj@002] I.C.R. 174) that the word
‘sex’ in the Sex Discrimination Act 1975 (‘SDA’)dlnot include sexual orientation,
reversing the EAT, which held that ‘sex’ shoulddieen broad interpretation because of
the Human Rights Act.

The good news is that since 1st December 2003jmis@tion of grounds of sexual
orientation has been unlawful in the workplace,arttie Employment Equality (Sexual
Orientation) Regulations (‘the Regulations’) 20&31(2003/1661, implemented in
response to the Framework Directive, 2000/78/EGg Bad news is that these new
Regulations, covering employment matters only, aiocorrespond fully with the UK’s
existing legislative scheme provided by the SDAher (slightly wider) the Race
Relations Act 1976. This is because they do narekto activities such as the provision
of goods, facilities and services; housing, anccatian. Further, there are no plans to



extend the coverage so. Meanwhile, the Equal Tresttim Goods and Services Directive
(2004/113/EC, due in force by 21 Dec 2007) has laelpted, which will extenslex
discrimination law beyond employment matters. TlagdDirective (2000/43/EC),

which was implemented in the UK on 19th July 2088;ers inter alia, education and the
provision of goods, services, and housing. Andmgethe UK government announced
plans to legislate for religious discriminationtire provision of goods and serviceSo
whilst dedicated legislation will outlaw discrimiiizn in the provision of goods and
services on the grounds of sex, gender reassignuhisability, religion or belief, and
race, it will not do so on the ground of sexuakntation. Until this anomaly is corrected,
victims will have to use imaginative arguments uralegernative causes of action to seek
a remedy. This article explores the possibilitiesweh victims suing under the Sex
Discrimination Act, or the Human Rights Act 1998 tlke common law. Some of the
discussions will draw on Canadian and United Statgseriences.

Sex Discrimination Act 1975

Discrimination on grounds of sexual orientation may coincidence, amount to sex
discrimination, thus falling within the SDA. They® success here is making the correct
comparison and showing that the claimant was todates favourably than a comparator
of the opposite sex would have been treated, ladiratircumstances being the same (or
‘not materially different’; see SDA, s. 6(3)). Sor instance, one should look for a
homosexual man being treated less favourably tHamasexual woman. This argument
succeeded in the Court of Appealdmithv. GardnerMerchant [1999] I.C.R. 134, an
employmentase predating the Regulations, which is why & tM@ught under the SDA.
Paul Smith was harassed at work. A colleague cotigtasked personal questions
regarding his sexuality and made offensive remabait him being gay. For example,
he probably had all sorts of diseases, and thapgaple who spread AIDS should be put
on an island. The Court of Appeal held that thestment could amount to discrimination
on the ground of his sex, within the meaning of $i¥A. Ward L.J. stated (at [2] and

[4]):

“[A]ls | now see it, the right question had not begldressed. The right question
... is whether the applicant, a man, had been lesaifably treated than his
employers ... would have treated a woman. By feguen the applicant's
homosexuality, the drift of the argument pushesain®st ineluctably - as |
myself was carried along - to ask the wrong quastias he discriminated
against because he was a man (sex) or becausesteeheanosexual (sexual
orientation)? In concentrating on that, one fait® ithe error that one does not
make the comparison which the statute requires lydmeéween his position as a
man, and the comparative position of a woman. ah# fn the argument is that it
precludes consideration of a vital question, nanadigther or not discrimination
against him based upon his homosexuality may sotlag¢ discrimination against

! See DTI Press Release,

(http://www.gnn.gov.uk/environment/detail.asp?Rei¢Bs 135864&NewsArealD=2&NavigatedFromDep
artment=Falseand ‘Commission for Human Rights and Equalityspnse to Consultation’
(http://www.womenandequalityunit.gov.uk/equality/jget/consultation_govtresponse_nov2004)doc




him as a man. | am grateful to Ms Cox [counselifier claimant] for withstanding
a fairly hostile judicial barrage and for opening ayes to errors made by the
tribunal. ...

To compare like with like, a male homosexual mestbmpared with a female
homosexual.”

Smith succeeded on a conservative interpretatisheoSDA: a strict man/woman
comparison. If the facts are disposed to this aentntounsel should have no problem
persuading a tribunal. The lesson is, for practéis, when hearing an account from a
client, is to probe for all the facts and incideatsl analyse them carefully, so as not - in
the words of the contrite Ward, L.J. - to be “cadralong” to the wrong question. Other
examples might include: harassment related spatiifito male sexual acts, a gay man’s
physical strength, competitiveness, or sportingyeiss; or adverse commentary
regarding lesbian mothers.

The limitation of this approach was illustratedthg recent House of Lords decision in
Pearcev. Governing Body of Mayfield Schd@003] UKHL 34. A not unfamiliar story
was that of the teacher, Shirley Pearce, who waged by pupils at her school because
she was a lesbian. The headmaster told her “guit fe®th.” Later, her head of
department suggested that she either look for angb or join the supply list. Ms
Pearce went off sick - for a second time - anckax Yater, took early retirement on health
grounds. She lost her claim against the schoddgual discrimination. Again, although
this was an employment case, Shirley Pearce hegyton the SDA, as the facts
predated the Regulations. The House of Lords Ineltds the pupils would have
subjected a male gay teacher to similar abuse,édsce was not treated less favourably
than a male gay teactfer.

In the field of education, the obvious problem égrtophobic bullying. In an American
case Nabozny. Podlesny (92 F. 3d 446, (1996) U S CAs 7th Circuit), aupof
schoolboys subjected Jamie Nabozny, a pupil whoheasosexual, to a mock rape. The
school did not punish the boys, although it addittevould punish boys who assaulted
or mock-raped a girl. In fact, the Principal resgibte for school discipline told Jamie
that “Boys will be boys.” This was held to bexdiscrimination under the Equal
Protection Clause. Such examples should also antoweix discrimination under the
SDA.

For the provision of goods, facilities and servj@swell as housing, the same reasoning
applies. So, for instance, a pub landlord, whoses$uo serve gay men, but admits
lesbians, could be liable under the SDA. Other jgkerg such as swimming baths, gyms
and sports centres would be equally liable. Bué nioat private clubs are not covered by
the SDA, (nor the recently adopted Equal Treatnre@oods and Services Directive: Art

2 A problem with this case is that the House of Isdietussed on the treatment by the pupils, when the
defendant was themployer The focus should have been on whether the emplegeld have treated a
man, suffering homophobic abuse from pupils, max@tirably. On the facts, the result may have been t
same.



4(5) and Recital 16). The same reasoning appligsetprovision of housing, so the
landlord discriminating between homosexual menwaohen, would be liable under the
SDA.

In the medium term, it is likely that the Equal &mment in Goods and Services Directive
(2004/113/EC, due in force by 21 Dec 2007), whidghextend Community sex
discrimination law to the provision of goods andvgees, including housing, but not
educatior? Although the SDA covers these activities alreadyne Community Law
definitions of discrimination will need to be add@ge Connolly 2001). The pertinent
one here is the definition of sexual harassmenighwill follow the definition already
adopted elsewhere:

“- sexual harassment: where any form of unwantetalenon-verbal or physical
conduct of a sexual nature occurs, with the purposdfect of violating the
dignity of a person, in particular when creatingraimmidating, hostile,
degrading, humiliating or offensive environmeft.”

The point for the present purpose is that taunsngh as that suffered by Shirley Pearce,
falls within that definition of ‘conduct of a seXuzature’. Thus the Equal Treatment in
Goods and Services Directive could extend the ptiote to homophobic harassment of a
sexual nature. It will not cover other homopholacdssment, such as adverse
commentary regarding lesbian mothers. Of coursayrmases will be mixture of the

two. If a claim focuses of the sexual aspects efitirassment, it should succeed.

Another limitation of using the SDA is that it dosst give a victim the right to sue for
discrimination on the ground ahother’ssex, (unlike most other discrimination
legislation, such as the Race Relations Act 19@&u8l Orientation Regulations;
Employment Equality (Religion of Belief) Regulatgrs.l. 2003/1660; but not the
Disability Discrimination Act 1995.) An example widube where a barman is fired for
disobeying an order not to serve womédfransferred to other activities, this means that a
man who is refused service in a bar because hgdyasale friends (presumably the
landlord is trying to keep the gay men from patsorg his bar), could not sue under the
SDA because he is being treated less favourabth@ground of somebody else’s sex. It
should be noted that although there is no individeimedy, the Equal Opportunities
Commission, by SDA, ss 39 and 40, has power todaken against those who instruct
or pressurise to discriminate. Further, the Equaadient Amendment Directive
(2002/73/EC, due in force 5 Oct 2005) will categenmnstructions to discriminatas a

form of discrimination, thus providing an individuamedy, and bringing sex
discrimination law into line.

% Art 1 provides: ‘4. This Directive shall not appty education nor to the content of media and dibweg,
in particular advertising and television advertisas defined in Art 1(b) of Council Directive 89ZBEEC.’
4 Art 2, Equal Treatment Directive (76/207/EEC)sgnted by Equal Treatment Amendment Directive,
(2002/73/EC)), due for implementation by 5 Oct 20Dkis Directive covers Employment matters only.
See also Art 2(d), Equal Treatment in Goods andliGes Directive (2004/113/EC)

® ContrastShowboat Entertainmemt Oweng1984] 1 All E.R. 836, EAT, (manager fired for disxying
order not to admit black youths) decided undeiRhee Relations Act 1976.



Human Rights Act 1998

The Human Rights Act 1998 (‘HRA’) brought the Eueap Convention on Human
Rights into domestic law, coming into force on Zdctober 2000. Several matters arise
in cases of sexual orientation discrimination urtlerHRA. First, whether sexual
orientation is a ground of discrimination recogdismder the Convention. Second, the
activity must fall within the ambit of a free-stand article of the Convention. Third, the
horizontal effect problem: Convention rights bindyo'public authorities’ (as defined in
the HRA). Forth, discrimination may be justified.

Is Sexual Orientation a Ground of Discrimination Re  cognised Under
The Convention?

Article 14 states:

“The enjoyment of the rights and freedoms set fortthis Convention shall be
secured without discrimination on any ground susbex, race, colour, language,
religion, political or other opinion, national argal origin, association with a
national minority, property, birth or other status.

Although sexual orientation is not included witlirticle 14’s non-exhaustive list, it was
held to fall within Article 14 infSalgueirov. Portugal(2001) 31 E.H.R.R. 47. The
Strasbourg Court said (at [28]):

“The Court is accordingly forced to conclude thedre was a difference of
treatment ... based on the applicant’s sexual tiiem, a concept which is
undoubtedly covered by Article 14 of the Conventidhe Court reiterates in that
connection that the list set out in that provis®ilustrative and not exhaustive,
as is shown by the words ‘any ground such as’ (@n€h hotammeny' ....”

The position is similar in Canada. Section 15(1haf Canadian Charter of Rights and
Freedoms provides:

“15(1) Every individual is equal before and undes taw and has the right to the
equal protection and equal benefit of the law withdiscrimination and, in
particular, without discrimination based on racajonal or ethnic origin, colour,
religion, sex, age or mental or physical disahility

The Canadian Supreme Court has recognised sexeatairon as an “analogous”
ground of discrimination under section B the British case3odin-Mendoza.
Ghaidanthe House of Lords took the same approach. ([208HL 30, per Lord
Nicholls, at [9], (citingFrettev. France(2003) 2 F.L.R. 9, 23, at [32]); with Lords Steyn
(at [37]), Rodger (at [103]), Millett (at [55], dhis issue only, and Baroness Hale (at
[136]) concurring. See further below, ‘Section 8 &tatutory Interpretation’)

® Seeeg Egarnv. Canada [1995] 2 S.C.R. 513, 124 D.L.R. (4th) 608y. H [1999] 171 D.L.R. (4th) 577.



Ambit - The Activity Must Fall Within a Free-Standi  ng Article of The
Convention

The Convention gives no free-standing right agadistrimination’ Article 14 provides
merely that the rights and freedoms in the Conwentnust be ‘secured’ without
discrimination. The most likely rights for the pees purpose are: respect for private and
family life, the home, and correspondence (Artf@edom from torture or inhumane or
degrading treatment or punishment (Art 3); thetrighmarry (Art 12), the right to
peaceful enjoyment of one’s possessions (Art 1Pistocol) and the right to education
(Art 2, 1st Protocol).

However, for claims of discrimination there is reed to prove a breach of a substantive
right. So long as the activity falls within the ‘aiti of one of the rights, Article 14 is
engaged. For example, Retrovicv. Austria (1998) 33 E.H.R.R. 307, the State paid
parental leave allowance to mothers, but not fathdr Petrovic, a father, challenged
this rule under the Convention, for discriminatorgthe ground of sex. He relied on
Article 8 in combination with 14. The Court statbdt Article 8 did not impose any
obligation upon states to give financial assistangearents. However, it went on to hold
that the allowance fell within the ambit of Artiddeand so Article 14 was engaged. This
was the Court’s reasoning (at [27]-[29]):

“[T]his allowance paid by the State is intendegbtomote family life and
necessarily affects the way in which the lattesrganised as, in conjunction with
parental leave, it enables one of the parentsajoathome to look after the
children.

The Court has said on many occasions that Artidledimes into play whenever
‘the subject-matter of the disadvantage ... cantstt one of the modalities of the
exercise of a right guaranteed’ (seeNaional Union of Belgian Police.
Belgiumjudgment of 27 October 1975, Series A no. 190p 8245), or the
measures complained of are ‘linked to the exemiseright guaranteed’ (see the
Schmidt and Dahlstrom. Swederjudgment of 6 February 1976, Series A no. 21,
p. 17, § 39).

By granting parental leave allowance States are @bdlemonstrate their respect
for family life within the meaning of Article 8 adhe Convention; the allowance
therefore comes within the scope of that provisibfollows that Article 14 —
taken together with Article 8 — is applicable.”

" The 12th Protocol provides a free-standing rigfatiast discrimination. It has been adopted, butyeot
ratified and the UK government are not likely ttifyait in the foreseeable future. For a discussidithe
protocol see G. Moon, (2000) 1 E.H.R.L.R. 49; hdk&enbroek, ‘Towards a stronger European
protection against discrimination: the preparattba new additional protocol to the ECHR’ and Jofer,
‘Applying equality and non-discrimination rightsrttugh the Human Rights Act 1998’ bothRace
Discrimination (Oxford: Hart 2000); and V. Khaliq, ‘Protocol 12the ECHR: a step forward or a step too
far?’ [2001] P.L. 457.



Although it is clear then that no breach of a fségading right is necessary to engage
Article 14, the question remains precisely whatGoairt meant by the two definitions
given in the second paragraph. In the Court of AppeMendozar. Ghaidan[2002] 4
All E.R. 1162 (aff'd [2004] UKHL 30) Buxton, L.Jited Grosz, Beatson and Duffy
(1999, p 327), which concluded that “even the nbestious link with another provision
in the Convention will suffice for Article 14 to & into play”. There have been some
judicial doubts of this opinion. For instance Rr(Erskine)v. London Borough of
Lambeth2003] EWHC 2479 (Admin), Mitting, J suggested [@i]-[22]): “[I]t
overstates the effect of the Strasbourg case land’in R. (Douglas). North Tyneside
Metropolitan Borough Councjp004] 1 All E.R. 709 Scott Baker, L.J. commented (at
[54]):

“For my part | do not read Buxton, L.J. as seekimgxtend the ambit of the test
as set out ifPetrovic'scase. The bottom line is that the measures oflwhic
complaint is made have to be linked to the exeraitbe right guaranteed.”

The difference between “link” (per Scott Baker,.).and “tenuous link” (per Grosz,
Beatson and Duffy, 1999 p 327) is perhaps illusttah Douglas, where it was claimed
that the refusal of student loans to over-55 yé&ds amounted to age discrimination,
under Article 2 of the 1st Protocol (right to edtima) combined with Article 14. The
Court of Appeal held that student funding was “stege removed” (at [57]) from the
right to education. This is a convenient rubric¢hvthe attraction of apparent certainty,
but its logic is questionable. Petrovicthe Court stated that parental leave allowance
showed the state’s “respect for family life”. Itimpossible to escape the similarity to
student loans demonstrating the state’s respeetdiacation. It would seem that
Strasbourg case law goes further than the interfooetafforded it irDouglasand the
‘one stage removed’ guide is not helpful. For thespnt, it is better to observe Grosz,
Beatson and Duffy’s conclusion. Of the most likethts to arise, the right to education
(Art 2, 1st Protocol) is the closest equivalenamoactivity covered by the SDA. So,
discrimination by schools, for example, homophdhitlying, or the tolerance of it, will
be covered. The rights provided by Articles 8 andaBrant further consideration.

Article 8 - Respect for Private and Family Life, Hane, and Correspondence

Cases of sexual orientation discrimination will coaonly engage Article 8, which
provides: “Everyone has the right to respect fergrivate and family life, his home and
his correspondence”. The element of “family lifelshbeen engaged in discrimination
cases. For instance, $algueirov. Portugal (2001) 31 E.H.R.R. 47 a divorced father was
refused custody of his daughter because he wasdexmal. The Court held that Articles
8 and 14 were engaged, and found in favour ofdtteef. The element of ‘home’ has also
arisen in discrimination cases. For instancé&amer v. Austria, (App. no. 40016/98;
(2003) 2 F.L.R. 623%he Court recognised that legislation restrictingcgssion rights to
heterosexual couples fell within Article 8, comhingith Article 14.

The element of ‘private life’ is slightly more cotigated. InPG & JHv. UK (App. no.



44787/98, ECHR 2001-IXthe Court noted (at [56]):

“Private life is a broad term not susceptible tbaxstive definition. The Court
has already held that elements such as gendeffidatin, name and sexual
orientation and sexual life are important elementhie personal sphere protected
by Article 8 ...

This means that unjustified interference with aspats sexual orientation and sexual life
will breach Article 8 per se, with no need to rely Article 14. For instance, iDudgeon

v. UK (1982) 4 E.H.R.R. 149 legislation outlawing sexua&trcourse between
consenting males in Northern Ireland was held &abhn Article 8, as it was a continuing
interference with the applicant’s private life, whiincluded his sexual life. (See also
ADTv. UK (2001) 31 E.H.R.R. 33.) However, for the presemppse at least, the Court
placed a significant limit on the scope of Arti@lén Bottav. Italy (1998) 26 E.H.R.R.
241. In this case no facilities were laid on tol#aa person with a disability to gain
access to a private beach. Although this broketidaw, the authorities took no action.
Botta complained that this omission infringed Algi8 in combination with Article 14, as
discrimination on the ground of disability. The Qostated (at [32] and [34]):

“Private life, in the Court’s view, includes a penss physical and psychological
integrity; the guarantee afforded by Art 8 ... isnarily intended to ensure the
development, without outside interference, of thespnality of each individual in
his relations with other human beings...

The Court has held that a State has obligatiotlsi®type where it has found a
direct and immediate link between the measure gdmghn applicant and the
latter’s private and/or family life. ...”

Yet the Court held (at [35]) that:

“In the instant case, however, the right asserfeBdita, namely the right to gain
access to the beach and the sea at a place distantis normal place of
residence during his holidays, concerns interpeis@tations of such broad and
indeterminate scope that there can be no conceihtdct link between the
measures the State was urged to take in orderke gwod the omissions of the
private bathing establishments and the applicanisate life.”

The matter was put more clearly in the Commissi@psion, which stated (at [35]):

“The rights invoked by the applicant are in facadaocial nature, namely
participation by disabled persons in recreational lzisure activities associated
with beaches, the scope of which exceeds the cooééggal obligation inherent
in the idea of ‘respect’ for private life containid... Article 8.”

8 Citing B v. France25 March 1992, Series A no. 232-C, at [@lrghartzv. Switzerlandudgment of 22
February 1994, Series A no. 280-B, at [A3Jidgeonv. UK 22 October 1981, Series A no. 45, at [41],
Laskey, Jaggard & Brown. UK 19 February 199 Reports1997-1, at [36].



For the present purpose, this means, at last ipriiate sector, that typical cases arising,
such as the refusal of admission to bars, restejrsivimming pools and other leisure
amenities, will not fall within Article 8 of the @wention. The thrust of the Court’s, and
the Commission’s, Opinions is that the provisioheidure facilities falls outside the
scope of Article 8. This suggests that the Countld@dopt the same view where the
facility was provided by the State.

In the field of housing, Article 8 only providesight to respect for a person’s home, not
a right to obtain one{v. Germany(1956) 1 YB 202). So, Article 8 covers, for instanc
discrimination against an existing tenant, butdistrimination against a prospective
tenant.

Article 3 - Torture, Degrading Treatment or Punishment

It is conceivable that a case of discriminationlddall under Article 3, which provides
that “[n]o one shall be subjected to torture odégrading treatment or punishment”. In
Smith and Grady. UK (1999) 29 E.H.R.R. 493 the applicants were homacaleand
served in the armed forces. When their superigpestted that they were homosexual,
each was subjected to interrogation, at times &busef the intimate aspects of their
personal lives, which was humiliating and distnegsiAlthough the Court held that this
did amount to a breach of Article’3®;, noted (at [121]-[122]):

“[T]he Court would not exclude that treatment whistgrounded upon a
predisposed bias on the part of a heterosexualrityagmainst a homosexual
minority of the nature described above could, ingple, fall within the scope of
Article 3 ...”

Thus, upon more severe facts, Article 3 g&ror in combination with Article 14, could
be breached in a discrimination case. Perhaps tis¢ obvious example here would be
institutional severe homophobic bullying, or ‘pumsent’ of homosexuals, in a school.
(SeeTyrerv. UK (1978) 2 E.H.R.R. 1Costello-Roberts. UK (1993) 25 E.H.R.R. 112.)

In conclusion, it would seem that the only actestcovered by the SDA where it is
certain the HRA will apply is housing, educationgdavhere the provision of goods,
services, and facilities touches ‘family’ or ‘priedlife. But it will cover the more
general or ‘social’ aspects of the provision of d®cservices, and facilities.

The ‘Horizontal Effect’ Problem

‘Public Authorities’

The Convention and the HRA do not impose obligation private parties (‘horizontal
effect’), only on the State (‘vertical effect’). Mever, there is a grey area where private
disputes may involve Convention rights. Articleldliges States to “secure for everyone
within their jurisdiction the rights and freedomefided in ... the Convention”. So, a state

® The Court held however, there was a violatioA1s.



can be liable for a breach arising from a disp@tsvieen private parties. Moung, James

& Websterv. UK (1981) 4 E.H.R.R. 38, the State was held liablgHerdismissal of
workers for refusing to join a closed-shop trad®mnnin violation of their right to

freedom of association under Article 11; it did nwtter whether the employer was State
or private. The HRA attempts to confine liability ‘public authorities’, or anyone
carrying out public functions. Section 6(1), HRAopdes “[i]t is unlawful for a public
authority to act in a way which is incompatiblelwé Convention right.” Section 6(3)
informs us “[i]n this section ‘public authority’ aludes ... (b) any person certain of whose
functions are functions of a public nature ... ’ndly, section 6(5) states “[i]n relation to

a particular act, a person is not a public autiadayt virtue only of subsection 3(b) if the
nature of the act is private”. Thus, the draftsraewisaged two classes of ‘public
authority’. First, ‘core’ public authorities, whiahill be liable for Convention breaches,
whether the act was public or private. Second, rigyfauthorities, which may be a

private party carrying out some public functiorigege bodies can be liable for
Convention breaches, but only when carrying out gblic functions

The HRA does not provide the certainty of a lispablic bodies, handing a significant
interpretive role to the courts. After some undetia the House of Lords, Aston
Cantlowv. Wallbank[2004] 1 AC 546 made it clear that when deciding who is a
public authority under the HRA, the courts showliofv Strasbourg jurisprudence. Lord
Hobhouse explained the approach thus (at [87]):

“Neither parliamentary material nor referencedi® law of judicial review assist
on this question. The relevant underlying pringpee to be found in human
rights law not in Community law nor in the adminadive law of England and
Wales. ... The relevant concept is the oppositicthe ‘victim’ and a
‘governmental body’. The former can make a compjdire latter can only be the
object of a complaint. The difference between tliethat the latter has a
governmental character and discharges governniemtztions.”

This polarised analysis of ‘victims’ and ‘governnedrbodies’ suggests that private
parties, such as housing landlords and schoolsotdre liable under the HRA. This
appears to emasculate section 6(3)(b), leavingapesfor a hybrid body to be liable. In
Poplar Housing Association L Donoghug2001] EWCA 595, [2002] Q.B. 48, at
[59]-[66], the Court of Appeal stated that normafyivate landlords, including housing
associations, are carrying out private functionsl, o are not bound by the HRA, section
6(3)(b). However, on the facts, the Court found tharivate landlord, who took over a
property occupied by a tenant with a weekly norusetenancy granted by her local
authority (pending a decision on whether she weshtionally homeless), was bound by
the HRA, because the private landlord’s role waciesely assimilated’ to that of the
local authority’s. This suggests that a privatallard may be bound by the HRA only
when carrying out garticular public function on behalf of a local authorityidt
arguable that the position is slightly different &mucation. IrCostello-Roberts. UK
(1993) 25 E.H.R.R. 112 the Strasbourg Court maglarcht [27]) “that the State cannot

19 Aston Cantlow and Wilmcote with Billesley Paroci@urch Council. Wallbank and anothg2004] 1
AC 546, held, by 4 to 1, that a Parochial Churchitil was not a public body.



absolve itself from responsibility by delegating dbligations to private bodies or
individuals.™ Further, “in the United Kingdom, independent sde@m-exist with a
system of public education. The fundamental riglev@ryone to education is a right
guaranteed equally to pupils in State and indepargt#hools, no distinction being made
between the two'? Although this case centred on Government liabbigjore the
Strasbourg Court, the implication is that educatsogovernmental in character. Thus,
private schools are bound by the HRA. At the leabkgre the State is funding, even
partly, a school, or a pupil at a school, the sthaole relating to the funding could be
said to be ‘so closely assimilated’ to the Statele of providing education, it would be
bound by the HRA.

NonethelessCostello-Robertprovides all victims of discrimination kyrivate schools a
remedy, albeit only against the Government. Thigcloloes not extend to the provision
of housing, however. This is because the Convemtidy provides, by Article 8, the
right to respect for a person’s home, not a righalitain oneX v Germany(1956) 1 YB
202). Thus, it is difficult to apply the reasoniofbCostello-Robertso housing, because
the State has no Convention obligation to housetiidic.

Section 3 and Statutory Interpretation

Notwithstanding section 6, HRA, private partiesemising private functions, may find
themselves bound by Convention rights. This is beeaection 3, HRA, provides: “So
far as it is possible to do so, primary legislatzoml subordinate legislation must be read
and given effect in a way which is compatible vitie Convention rights”. Failing this,
by section 4, a court must issue a declarationadmpatibility. This makes it possible
for parties to call upon Convention rights in avptée dispute which is governed by
legislation. A recent example occurred3ndin-Mendoza. Ghaidan[2004] UKHL 30.
Godin-Mendoza and Mr Walwyn-Jones lived togethea Bame-sex relationship in Mr
Walwyn-Jones' rented flat. When Mr Walwyn-JonesidMendoza claimed from the
landlord a right to succeed the statutory tenammeuthe Rent Act 1977, which
provided, by paragraph 2, Schedule 1:

“(1) The surviving spouse (if any) of the originahant, if residing in the
dwelling-house immediately before the death ofahginal tenant, shall after the
death be the statutory tenant if and so long aw Iske occupies the dwelling-
house as his or her residence.

(2) For the purposes of this paragraph, a persanwds living with the original
tenant as his or her wife or husband shall beddeas the spouse of the original
tenant.”

1 The ECtHR citet?Van der Mussele. BelgiumSeries A no. 70, pp. 14-15, paras. 28-30.
12 Kjeldsen, Busk Madsen and Pedersen v. Denmagajedt of 7 December 1976, Series A no. 23, p. 24,
para. 50).



The Court of Appeal held that held that “as hisier wife or husband” in paragraph 2(2)
should read to mean “as if they were his wife adand” ([2002] EWCA Civ 1533, at
[35]). The House of Lords upheld that decision, gighificantly, Lord Nicholls reasoned
([2004] UKHL 30, at [35]): “The precise form of was read in for this purpose is of no
significance. It is their substantive effect whralatters.” This tells us that courts should
not be fettered by an impossibility of a grammadtszdution and that section 3 goes
further merely than resolving ambiguities in legigin. However, the interpretation
should “go with the grain of the legislation” (desrd Rodger, at [121]) and not be
against a fundamental feature of it or amountde@sion better suited for Parliament,
for instance, where recognising a male-to-femaledsexual as female under the
Matrimonial Causes Act 1973 “would have had exaegigiwide ramifications....” (per
Lord Nicholls, at [33], citingBellingerv. Bellinger[2003].) For the present purpose, the
obvious example would be the infamous section 2#gal Government Act 1986 (now
repealed) which expressly prevented local autlesritiom the promotion of
homosexuality or the teaching of “the acceptabodityhomosexuality as a pretended
family relationship”. As sexual orientation wasfegture’ of this legislation, it would
have been be extremely difficult for a court toegav Convention-compliant
interpretation, save if it were being misused tonpote homophobia. Instead, a court
finding that the section offended the Conventioouild only have been able to issue a
declaration of incompatibility, under section 4.

The Discriminatory Measure may be ‘Justified’ by th e State

Unlike most domestic legislation direct discriminatmay be justified, but iKarnerv.
Austria, (App. no. 40016/98; (2003) 2 F.L.R. 628§ Strasbourg Court stated (at [37]):

“The Court reiterates that, for the purposes ofcdetl4, a difference in treatment
is discriminatory if it has no objective and realole justification, that is, if it
does not pursue a legitimate aim or if there isan@asonable relationship of
proportionality between the means employed andiimesought to be realised
....Furthermore, very weighty reasons have to héqpward before the Court
could regard a difference in treatment based eix@lyson the ground of sex as
compatible with the Convention ....Just like difieces based on sex, differences
based on sexual orientation require particularfjose reasons by way of
justification.”

So, a discriminatory policy can only be justifiediwweighty reasons, in pursuit of a
legitimate aim and proportionate to that aimKhrner, the applicant lived with Mr W in
a same-sex relationship in Mr W’s apartment. AiterW died, (designating Karner as
his heir), the landlord sought possession relyinghe Austrian Rent Act which provided
rights of succession only for family members. Thesthian Government argued that the

3 |Inserted by the Local Government Act 1988 s 2&Epealed in Scotland by the Ethical Standards in
Public Life etc (Scotland) Act 2000 s 34 (with effen 29 March 2001: S.I. 2001/113, art 2(a)); and
England and Wales by the Local Government Act 26863,22, 127(2), Sch 8, Pt 1 (with effect on 18 Nov
2003: Local Government Act 2003 s 128(2)(d), (f)(i)



provision in the Rent Act was for the protectioritbg traditional family unit’. The Court
held that whilst the protection of the family colid a weighty and legitimate reason, it
had not been shown that the exclusion of sameedatianships from the benefit of the
Rent Act was necessary for that aim. This was Wedid inGodin-Mendoza. Ghaidan
[2004] UKHL 30, (see above, ‘Section 3 and Statutaterpretation.’)

The Common Law and the Human Rights Act

As seen above, section 6(3), HRA, provides thatldip authority must act compatibly
with Convention rights. It is significant that sect 6(3)(a) includes courts and tribunals
as public authorities. This broadens the scopedifan 6, but also creates some
uncertainty as just how far a court can developctimamon law to accord with
Convention rights. The main debate here is whédtieecourts merely should develop
existing common law, or to create new law, to adaeith Convention rights. The
Government and the courts have favoured the moreetweative former position.

In his final speech at the Third Reading of the, Bile Lord Chancellor stated:

“[W]e have not provided for the Convention rightsie directly justiciable
between private individuals. We have sought togutothe human rights of
individuals against the abuse of power by the stateadly defined, rather than to
protect them against each other.” (HL Deb vol 5641231 (3 Nov. 1998))

This is best understood beyond the usual horizeetdical effect dichotomy, using a
more subtle analysis, with a further distinctiotvizzeen two types of horizontal effect:
direct, and indirect. Witklirect horizontal effect, private parties are bound bgvemtion
rights and thus can be sued for a violation. Withirect horizontal effect, a private party
may be bound by a convention right, but only thitoegme indirect mechanism, such as
a court refusing a remedy which would infringe an@ntion right (see Clayton 2000, p
225). The Lord Chancellor’s statement shows th@Gbvernment preferred indirect
effect, but not direct effect. The case law so far suggests the judges will tiaesame
line.

The cases implementing the ‘indirect effect’ anislysainly centre on Article 8, which
provides the right to privacy. This is becausdyalgh there is no precise common law
equivalent, there is an established common lawecafiaction - breach of confidence -
with obvious potential for development into a righprivacy. Persons who have suffered
an invasion of privacy from a private party, usyalltabloid newspaper, relied onter

alia, the law of confidence, supplemented with an argurtfet this law should be
developed to accord with Article 8 (see Phillip&f®93, andA v. B plc[2002] EWCA

Civ 337, [2003] Q.B. 195, andampbellv. MGM Ltd ([2004] UKHL 22, [2004] 2 A.C.
457). InCampbel] Baroness Hale accepted this approach, but cadtitvat (at [133]):

4 Earlier, the Lord Chancellor stated (HL Deb cd8-785 (24 Nov. 1997)): “[I]t is right as a mattsr
principle for the courts to have the duty of actougnpatibly with the convention not only in cases
involving other public authorities but also in digng the common law in deciding cases between
individuals... In my view the courts may not aclegislators and grant new remedies for infringehoén
convention rights unless the common law itself é&emthem to develop new rights or remedies.”



“[T]he courts will not invent a new cause of actioncover types of activity which were
not previously covered...”. In support of this, sitedWainwrightv. Home Office

([2003] UKHL 53), a case predating the HRA, whera@her and disabled son suffered
a ‘gross invasion’ of their privacy when they wetep-searched before visiting another
son in prison. The House of Lords refused thermeedy. This illustrates, said Baroness
Hale, that the common law cannot, “even if it wanie’, develop a new tort.

This is similar to position in Canada, althougtvéts reached using a different device.
Section 32(1) of the Charter of Rights and Freedstaies that the Charter applies to the
national and provincial governments and legislaub@tnot to the courts. However,
section 52(1), Constitution Act 1982, provides:

“The Constitution of Canada is the supreme law af&la, and any law that is
inconsistent with the provisions of the Constitatis, to the extent of the inconsistency,
of no force or effect.”

Referring to section 52, Mcintyre, J, in the Supee@ourt in theRetail, Wholesale and
Department Store Uniown. Dolphin Delivery Ltd([1986] 2 S.C.R. 573), asserted (at
593):

“Where, however, private party ‘A’ sues privatetgaB’ relying on the common
law and where no act of government is relied ugosupport the action, the
Charter will not apply. | should make it clear, hewer, that this is a distinct issue
from the question whether the judiciary ought tplg@and develop the principles
of the common law in a manner consistent with threlbmental values enshrined
in the Constitution. The answer to this questiorsitue in the affirmative. In this
sense, then, the Charter is far from irrelevamtrieate litigants whose disputes
fall to be decided at common law. But this is diéig from the proposition that
one private party owes a constitutional duty tothe which proposition
underlies the purported assertion of Charter caofsastion or Charter defences
between individuals™®

Although the judicial comments so far in Britain@mt to much the same thing, there
are reasons why the British courts could go furtret adopt a ‘direct’ horizontal
approach. First, Baroness Hale’s comment (abov€pmpbellwas obiter Second, as

the facts inWainwrightarose before the HRA came into force, all it ifates is that

courts would not develop new rights-based tdre$orethey became obliged to act
compatibly with the Convention. Unlike the Canadigislation, Britain’s Human

Rights Act expressly includes the courts as a pulthority. Third, the root of the Lord
Chancellor’s and the judges’ views is that humghts documents are intended to
protect the individual from human rights abuseshgyState. That this reflects Strasbourg
jurisprudence is no argument. Although the Conwentas an international document

!5 This opinion was applied ilDagenaisv. Canadian Broadcasting Corporatid994] 3 S.C.R. 835
(modifying the law of contempt to accord with thkatter); andRetail, Wholesale and Department Store
Union, Local 558. Pepsi-Cola Canada Beverages (West)[R@D2] 1 S.C.R. 156 (refusal to restrain
secondary picketing as it would infringe freedonerpression under the Charter).



between States, was intended to bind only Statesdaen here the Strasbourg Court will
hold a State liable for not protecting an indivitlsi&€onvention rights, where a private
party infringed a right - seéoung, James & WebsterUK (1981) 4 E.H.R.R. 38, above,
“Public Authorities™), the matter is different mg as the Convention has been
incorporated into domestic law, which, as the Goresnt spun it, was ‘bringing rights
home’. If a fundamental human right means anythinig,something to which all citizens
are entitled, regardless of the identity of thdatior. If the law cannot remedy this class
of violations, then the proposition that human tiglre fundamental - and now ‘home’ -
overstates the position. Further, this also allau&overnment to violate rights by proxy.
For instance, if minded, a government could enapeit@idespread homophobia by
private parties under a political crusade on ‘fgmadlues’. The most obvious solution is
for the courts to develognd create common law in accordance with the Convenéien
and when disputes arise.

On the face of it, the restrictive ‘indirect effeapproach will create anomalies. Take, for
example, the provision of housing. Since the 1980s¢essive Governments in the UK
have encouraged the movement of local authoritimgumanagement into the private
sector. Under the ‘indirect effect’ rubric a teriattuman rights may depend on
something as capricious as the identity of theltzndd state or private (See comments in
Poplar Housing Association Lid Donoghug2001] EWCA 595, [2002] Q.B. 48, at
[59]-[65].) But if the ‘direct effect’ rubric is filowed, a court could impose a duty on a
landlord, public or private, not to discriminatentrary to Articles 8 and 14.

However, it may be that there is existing commam saitable for development (by
indirect effect) in the areas of housing and edanaiThe common law once placed
duties upon the likes of innkeepers, common ca;rind some monopoly enterprises
such as ports and harbours, to accept all tragedlied others who are ‘in a fit and
reasonable condition to be received’. A rare (if oidy) example of one of these duties
coinciding withracial discrimination arose i€@onstantinev. Imperial Hotelg[1944] 1

K.B. 693, KBD. During World War 11, a hotel refuséal accommodate Constantine, a
black West Indian cricketer (and later a membedhefRace Relations Board), for fear of
upsetting white American soldiers. The Kings Bedulision awarded Constantine
nominal damages for the breach of the Innkeepeny w receive all travellers.

As things stood before the HRA, these duties cbeldsed against hoteliers, and perhaps
even a yacht club, where they refuse admissiomesnbership, on the ground of sexual
orientation. But under the HRA, the courts couldalep these duties to prevent
discrimination under Article 14 in housing (Artidk} and education (Article 2, 1st
Protocol), although they could not impose suchasuinto areas of a “broad and
indeterminate social nature”, such as the provismme leisure facilities, because the
Convention itself does not provide for thiBoftav. Italy (1998) 26 E.H.R.R. 241,
discussed abov#article 8 - Respect for Private and Family Lifepkte, and
Correspondence.’) A similar common law doctrine basn developed in the field of
employment in many states of the US. Employees ctagn damages where an
employer breaches a ‘clearly manifested publicgyglwhich includes discrimination
(see edBaconv. Honda(2004) FED App. 0155P (6th Cir.) and Wagnor, 1996)



Conclusion

Under the SDA, the discrimination must be on thraugd of sex. Thus arguments
showing sex discrimination, when the principal ceafor the litigation is sexual
orientation discrimination, may become quite techhiand their success may depend
upon fortuitous facts. The two main problems ushregHRA are its limited horizontal
effect and the restriction of the non-discriminatfrinciple to the Convention’s free-
standing rights. There are some situations whevaterparties may be bound to observe
Convention rights: where a private party exercaesiblic or ‘governmental’ function;
where a private dispute involves legislation thgiesars contrary to Convention rights;
and where the common law - particularly in thisteaty the ancient duties to receive all-
comers - may be developed to comply with the CotieenThere is some overlap
between the free-standing Convention Articles &meddctivities covered by the SDA.
‘Education’ coincides with the right to educatidgkrticle 2, 1st Protocol), and in extreme
cases freedom from degrading treatment or punish(eticle 3); ‘Housing’ falls easily
within Article 8; but the provision of goods, sergs, and facilities is not covered where
that provision is of a purely social nature.
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